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SEGELEE,  Appellant,  v.  FINAN,  Kespondent. 

SuPBEKE    CouBT,   Segond  Depabtment,   Genebal  Tebm, 

May,  1888. 

§  1726- 

Action  to  recover  a  chattel — verdict  in — assessment  of  ilamages. 

Where,  in  an  action  to  recover  a  cliattel,  no  specific  damages  were 
proved,  and  the  jnry  rendered  a  verdict  finding  ^*  that  the  plaint- 
iff is  the  owner  and  entitled  to  the  possession  of  the  property  ; 
that  the  valne  thereof  is  $200,"  and  the  judge  presiding  at  the 
trial  directed  that  there  be  entered  in  the  verdict  the  words  '*  six 
cents  damages  for  the  detention  thereof,*' — Ileidy  no  error;  that 
the  fact  that  the  conrt  directed  the  damages  to  the  amount  of  six 
cents  to  be  inserted  in  the  verdict  did  not  prejudice  any  right  of 
the  defendant. 

In  such  a  case,  where  a  jury,  upon  being  polled,  assented  to  the  ver- 
dict as  amended  by  the  judge  except  three  of  them,  who  expressed 
satLsfaction  therewith,  except  that  they  stated  they  had  found  no 
damages, — Held,  that  the  judgment  should  be  affirmed. 

Where  the  findings  of  a  jury  are  free  from  ambigputy  and  their 
^  intentions  clear,  the  court  has  a  right  to  make  the  verdict  eon- 
form  therewith. 

Where,  in  an  action  to  recover  a  chattel,  no  specific  damages  are 
Vol,.  XV.— 1. 
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proven,  a  verdiol;  finding  that  the  plaintiff  is  the  owner  and 
entitled  to  the  23088es6]'on  of  the  property,  and  fixing  the  valne 
thereof,  is  good. 
(Decided  Mmt  14, 1888.) 

Appeal  from  the  county  court  of  Queens  county, 
expunging  the  entry  of  the  verdict  by  the  jury  from  its 
record  and  directing  a  new  trial. 

This  action  was  brought  in  a  justice*s  court  of  Queens 
county  at  Far  Rockaway,  L.  I.,  to  recover  the  possession 
of  two  hundred  and  fifty  glass  mineral  siphons  valued  at 
the  sum  of  $200,  together  with  $200  damages  for  the 
detention  thereof. 

The  answer  of  the  defendant  was  a  general  denial. 
The  action  was  tried  before  Edmund  J.  Healj,  a  justice 
of  the  peace,  and  resulted  in  a  judgment  in  favor  of  the 
defendant  for  the  sum  of  $8.17  costs.  From  this  judg- 
ment the  plaintiff  appealed  to  the  county  court  of  Queens 
county  and  demanded  a  new  triaL 

On  this  appeal,  the  action  duly  came  on  for  trial  in 
said  county  court  before  the  court  and  a  jury,  and  the 
plaintiff  offered  evidence  to  sustain  his  case,  and  rested. 
The  defendant  moved  for  a  nonsuit,  and  his  motion  was 
denied,  and  he  duly  excepted,  and  the  case  was  submitted 
to  the  jury  upon  the  plaintiff's  evidence.  The  jury  retired, 
and  afterwards  coming  into  court,  announced  the  follow- 
ing as  their  verdict :  '*  We  find  that  the  plaintiff  is  entitled 
to  his  property  and  is  to  be  compensated  for  it,  but  that 
the  defendant  came  lawfully  into  the  possession  of  it." 

The  following  conversation  then  took  place  between 
the  court  and  the  foreman  of  the  jury  : 

The  Court. — ".  Tou  find  that  the  plaintiff  is  entitled  to 
this  property  or  he  be  compensated  for  it?" 

The  Foreman. — "Yes,  sir." 

The  Court. — "  But  you  do  not  find  that  the  defendant 
came  into  possession  of  it  unlawfully — is  that  it?" 

TJtc  Foreman. — "  Yes,  sir." 


CIVIL  PROCEDURE  REPORTS.  8 


Segelke  v.  Finan. 


The  Coubt. — *'  As  there  is  no  dispute  here  as  to  the 
yalue  of  the  property,  which  was  $200,  this,  in  my  judg- 
ment, is  equivalent  to  a  general  verdict  in  favor  of  the 
plaintiff ;  and  I  direct  the  jury,  as  they  find  that  the  title 
to  the  property  is  in  the  plaintiff,  to  find  that  the  value 
of  the  property  is  $200,  and  in  addition  to  that,  that  the 
plaintiff  is  entitled  to  six  cents  damages  for  the  detention 
of  the  property.  Ask  the  jury  if  that  is  their  verdict,  as  I 
have  stated  it." 

T/ie  Clerk. — "  Gentlemen,  see  if  this  is  your  verdict. 
You  say,  in  the  first  place,  that  you  find  for  the  plaintiff 
and  fix  the  value  of  the  property  at  $200,  and  assess  the 
damages  at  six  cents  for  the  detention  thereof." 

The  Coubt. — '*  The  first  part  of  the  finding  was  that 
the  plaintiff  was  entitled  to  the  possession  of  the  prop- 
erty." 

The  Foreman. — "  That  the  plaintiff  was  entitled  to  his 
property  wherever  he  finds  it,  and  should  be  compensated 
for  it." 

The  Court. — **  Tou  are  required  to  find  as  to  the  value 
of  the  property — there  is  no  dispute  as  to  the  value  of 
the  property." 

The  Foremaiu  —  **  We  understood  that  there  was  no 
dispute  as  to  the  value  of  the  property." 

The  Coubt. — *'  These  bottles  were  worth  eighty  cents 
apiece,  and  there  was  two  hundred  and  fifty  of  them  ; 
now,  as  you  havo  found  the  value  of  the  property  is  $200, 
I  also  instruct  you  to  find  that  the  plaintiff  is  entitled  to 
six  cents  damages  for  the  detention  of  the  property." 

The  verdict  was  thereupon  entered  by  the  clerk,  who 
read  the  same,  as  follows  : 

**  That  the  plaintiff  is  the  owner  and  entitled  to  the 
possession  of  the  property,  that  the  value  of  the  property 
is  $200  and  six  cents  damages  for  the  detention  thersol" 

The  defendant's  counsel  excepted  to  the  instruction  of 
the  court  as  to  the  form  of  the  verdict  and  asked  that  the 
jury  be  polled,  which  was  accordingly  done,  and  each  juror 
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asked  if  that  was  his  verdict,  and  all  replied  in  the  affirm- 
ative except  three,  one  of  whom  said,  '*  I  don't  know  any- 
thing about  damages  at  all,"  and  the  two  others  replied 
that  they  had  not  fou^d  anything  as  to  damages. 

The  defendant's  counsel  objected  to  the  reception  and 
entry  of  the  verdict,  on  the  ground  that  three  of  the  jurors 
had  stated  that  it  was  not  their  verdict,  and  moved  to 
strike  it  from  the  record,  and  the  court  thereupon  directed 
the  verdict  to  be  entered  in  the  form  in  which  it  was 
originally  rendered. 

Subsequently,  after  hearing  counsel,  the  county  judge 
made  and  directed  the  entry  of  the  order  appealed  from.'*' 

D.  Cameron  {Charles  Reinhardt.y  attorney),  for  plaintiff- 
appellant. 

The  verdict  is  a  legal  verdict,  even  if  the  jury  omit  to 
award  damages.  In  such  case,  the  court  may  insert  in  the 
verdict  nominal  damages,  as  in  this  case.  Van  Schoening 
V.  Buchanan,  14  AUk  Pr.  185  ;  S.  C,  23  Hoiv,  Pr,  44 ;  aff'd, 
/(/.  164.  When  the  findings  of  the  jury  are  free  from  am- 
biguity, and  their  intention^  clear,  the  court  has  the  right 
to  make  the  verdict  conform  therewith.      Wells  ?;.  Cox,  1 

*  The  following  opinion  of  the  county  judge,  upon  determining 
the  motion  resulting  in  the  order  appealed  from  shows  the  grounds 
upon  which  his  decision  rests. 

Garretson,  Co.  J.— The  verdict  of  the  jury  in  the  form  in  which 
it  was  originally  rendered  was  not  such  as  could  properly  have 
been  received  and  upon  which  a  judgment  can  be  entered  in  the 
action  (Code  Civ.  Pro.  §  1726  ;  Wood  v.  Orser,  25  -.V.  F.  348). 

And  inasmuch  as  all  of  the  jury  did  not  assent  to  the  form  of  the 
verdict  as  directed  by  the  court  (three  of  them  expressly  dissent- 
ing therefrom  upon  the  poll),  any  judgment  founded  thereon  would 
be  subject  to  reversal  upon  appeal  (Weeks  r.  Hart,  24  Hun,  181). 

After  a  careful  examination  and  consideration  of  the  whole  mat- 
ter, I  am  of  the  opinion  that  the  result  reached  upon  the  trial  was 
none  other  than  a  disagreement  of  the  jury  ;  that  any  entry  as  of  a 
verdict  by  the  jury  should  be  eliminated  from  the  record  and  a  new 
trial  had.  Unless  agreed  upon  as  to  form  by  counsel.  An  order  hereon 
may  be  settled  on  any  Saturday  at  chambers,  upon  three  days'  notice. 


« 
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Daly,  516 ;  Rockfeller  v,  Donnelly,  8  Coit\  623 ;  Burhans 
r.  Tibbitts,  7  How.  Fr.  21 ;  Moss  v.  Priest,  19  Abb.  Pr. 
314  ;  S.  C,  1  Robt.  632.  An  irregular  verdict  may  ever  be 
modified  or  amended  as  to  damages  in  an  action  for  chat- 
tels. Fitzhugh  V,  Wiman,  9  N,  Y.  669 ;  Beekman  v,  Bemas, 
7  Cou\  29 

S.  B.  Noble  {Daniel  Brown,  attorney),  for  defendant- 
respondent. 

Pratt,  J. — ^This  is  an  appeal  from  an  order  expunging 
from  the  record  a  verdict  and  granting  a  new  trial.  This 
was  an  action  for  the  recovery  of  chattels  (replevin),  orig- 
inally commenced  in  justice's  court,  and  taken  to  the 
county  court,  and  was  submitted  to  the  jury  upon  the  evi- 
dence of  the  plaintifil  The  jury  agreed  upon  a  verdict, 
except  the  words  '^  six  cents  damages  for  the  detention 
thereof,"  which  the  judge  directed  to  be  entered  in  the 
verdict,  to  wit :  "  That  the  plaintiff  is  the  owner  and 
entitled  to  the  possession  of  the  property  ;  that  the  value 
thereof  is  $200."  We  think  it  was  error  to  annul  the  ver- 
dict. The  plaintiff,  upon  the  evidence,  was  clearly  entitled 
to  have  the  court  direct  the  whole  verdict  The  evidence 
is  all  one  way,  and  clearly  proved  that  the  property 
belonged  to  the  plaintiff,  and  that  he  was  entitled  to  the 
possession  thereof.  But,  even  assuming  that  it  was  a 
proper  case  to  submit  to  the  jury,  it  was  competent  for 
the  court  to  insert  in  the  verdict  nominal  damages.  The 
rule  is  well  settled  that  where  the  findings  of  a  jury  are 
free  from  ambiguity,  and  their  intentions  clear,  the  court 
has  a  right  to  make  the  verdict  conform  therewith  (Rock- 
feller V.  Donnelly,  8  Cow,  623 ;  Burhans  v.  Tibbitts,  7  Hoit\ 
Pr.  21 ;  Fitzhugh  v.  Wiman,  9  N.  7.  559 ;  Beekman  v. 
Bemus,  7  Cow.  29 ;  Von  Schoening  v.  Buchanan,*  14  Abb. 

Pr.  185,  8.  C,  aff'd,  14  LI  468). 

*  This  case  seems  to  determine  the  very  question  decided  in  the 
case  here  reported,  and  in  like  manner. 
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It  is  to  be  observed  that  in  this  case  the  jury,  upon 
being  polled,  expressed  satisfaction  with  the  rerdict, 
except  they  stated  they  had  found  no  damages.  The  fact 
that  the  court  directed  damages  to  the  amount  of  six  cents 
to  be  inserted  in  the  verdict  did  not  prejudice  any  right 
of  the  defendant.  Section  1726  of  the  Coie  states  that 
the  verdict  must  fix  the  damages,  if  any ;  bnt  in  this  case 
no  specific  damages  were  proved,  and  the  verdict  was  good 
as  rendered  in  the  first  instance.  The  cases  of  Wood  r. 
Orser  (25  N.  7.  348)  and  Weeks  v.  Hart  (24  Hfu),  181)^ 
relied  on  by  respondent,  are  not  in  point. 

The  order  of  the  county  judge  must  be  reversed,  and 
plaintiff  have  judgment  on  the  verdict,  with  costs  of 
appeal 

Babnabd,  p.  J.,  and  Dykman,  J.,  concurred. 


AOAB  BT  AL.  V.  HAINES. 

City  Coubt  of  New  Tore,  Special  Term,  Mat,  1888. 

§§  561,  567. 

Arrest  in  civil  action — right  to  increase  bail. 

The  court  has  no  power,  affcer  a  defendant  has  been  apprehended 
under  an  order  of  arrest  granted  in  a  civil  action,  to  increase  the 
sum  in  which  he  is  required  to  be  held  to  baU  ;  to  adopt  such  a 
practice  would  be  to  permit  cumulative  arrests  on  the  install- 
ment plan. 

A  defendant  arrested  in  a  c  ivil  action  and  released  on  bail  is  con- 
structively under  arrest. 

There  cannot  be  two  arrests  of  the  same  defendant  in  the  same 
action  for  the  same  cause  at  the  same  time. 

(Decided  May  16,  1888.) 

Motion  by  the  plaintiff  for  an  order  increasing  the  sum 
in  which  the  defendant  should  be  held  to  bail  under  an 
order  of  arrest  issued  herein. 
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This  action  was  commenced  to  recover  the  sum  of 
$149.37,  a  portion  of  moneys  alleged  to  have  been  paid  by 
the  plaintiff  to  the  defendant  through  mistake,  and  by 
him  converted  to  his  own  use. 

On  a  verified  complaint  setting  forth  the  cause  of 
action,  and  on  affidavits  showing  that  in  May,  1887,  the 
plaintiffs  had  purchased  of  the  defendant  certain  goods  at 
the  agreed  price  of  1165.87  ;  that  thereafter  in  June,  1887> 
through  a  mistake  they  sent  him  duplicate  checks  for  the 
said  amount,  upon  which  cash  was  thereafter  duly  received 
by  the  defendant ;  that  immediately  upon  discovering  the 
mistake  they  demanded  the  return  by  the  plaintiff  to 
them  of  the  amount  of  one  of  said  checks ;  that  he  pro- 
mised to  repay  the  same,  and  did,  on  August  7,  1887,  pay 
the  sum  of  $16.70,  and  has  failed  and  neglected  to  pay  the 
balance,  and  has  wrongfully  converted  it  to  his  own  use, 
the  plaintiffs  procured  an  order  for  the  arrest  of  the 
defendant  and  that  he  be  held  to  bail  in  the  sum  of  $100. 
Thereafter  the  defendant  was  arrested  and  gave  bail,  and 
at  the  time  of  making  this  motion  had  been  discharged 
from  arrest  on  such  bail. 

Other  facts  appear  in  the  opinion. 

WiUiam  0.  Campbelly  for  plaintiff  and  motion 

A.  Edtoard  Woodruff,  for  defendant  opposed. 

McAdam,  Chi  J. — ^At  the  time  of  commencing  the 
action,  the  plaintiffs  obtained  an  order  to  arrest  the  defend* 
ant,  in  which  bail  was  fixed  at  $100.  The  plaintiffs'  claim 
is  $149.37,  and  the  bail  ought  to  have  been  fixed  at  about 
$250.  The  defendant  is  defending  the  action,  and  the 
plaintiffs  now  move  to  increase  the  bail  so  as  to  cover 
their  claim  and  the  probable  costs.  There  is  no  warrant 
for  this  practice  to  be  found  in  the  law  relating  to  civil 
arrests.  The  statute  requires  that  the  judge  granting  the 
order  shall  fix  the  amount  of  bail  (Cocfc  Civ,  Pro,  §  561)  ; 
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and  while  there  is  express  authority  giYen  to  the  defend- 
ant to  apply  to  rednce  the  amonnt,  or  to  increase  the 
security  given  by  the  plaintiff  {Code  Civ,  Pro.  §  667), 
there  is  no  authority  given  to  a  plaintiff  to  apply  to 
increase  the  bail  given  by  the  defendant  pursuant  to  the 
command  of  the  order  under  which  he  is  arrested.  The 
defendant  is  constructively  under  arrest  now  (being  on 
bail),  and  there  cannot  be  two  arrests  of  the  same  defend- 
ant in  the  same  action,  for  the  same  cause,  at  the  same 
time. 

The  practice  contended  for  by  the  plaintiffs  would,  if 
adopted,  permit  cumulative  arrests  on  the  installment 
plan, — a  scheme  which  has  not  as  yet  commended  itself 
to  legislative  or  judicial  sanction. 

It  follows  that  the  motion  to  increase  the  bail,  or  to 
strike  out  the  defendant's  answer  if  he  does  not  assent 
thereto,  must  be  denied,  with  $10  costs  to  the  defendant, 
to  abide  the  event. 


TOWNSHEND  v,  FROMER 

CURTIS  ET  AL.  t7.  GRAHAM  et  ai. 

Sttpebiob  Coubt  op  the  City  op  New  York,  Special  Term, 

July,  1888. 

§73. 

Champerty — wTien  purchase  of  estate  wiUi  irUent  to  bring  suit  to  recover 

it  does  not  violate  laic  against 

Section  73  of  the  Code  of  Civil  Procedure, — providing  that  an  attorney 
shall  not  buy  things  in  action  with  the  intent  and  for  the  pur|>o8e 
of  bringing  an  action  thereon, — does  not  jiroliibit  an  attorney  from 
baying  lands  or  an  interest  in  land,  where  such  land  is  in  the 
possession  of  another,  for  the  pmpose  and  with  the  intent  of 
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getting  posaeBsion  of  snch  land  by  means  of  an  action.  The  pur- 
chase of  the  fee  in  such  a  case  is  not  a  pnrchased  thing  in  action. 

Moses  V,  McDivitt  (88  X.  V.  62) ;  Wetmore  v.  Hegeman  (88  Id.  69): 
Browning  r.  Marvin  (100  Id.  Ii4).  distinguished. 

(Decided  July,  1888.) 

Motion  by  the  plaintiff  in  each  action  to  strike  out  a 
defence  in  the  answer  on  the  ground  that  it  is  irrelevant 
and  redundant,  or  that  it  be  made  more  definite  and  cer- 
tain bj  stating  to  what  statute  reference  is  made,  or  that 
defendant  furnish  plaintiff  with  a  bill  of  particulars  of  the 
statute  referred  to  therein. 

These  two  actions  were  brought  on  similar  causes  of 
action  with  respect  to  different  plots  of  ground. 
The  answer  in  each  case  is  alike. 
Other  facts  are  stated  in  the  opinion. 

John  Townshend^  for  plaintiff  and  motion* 

John  F.  DiUon^  for  defendants,  opposed. 

Truax,  J. — It  was  stated  in  the  brief  submitted  by  the 
defendants  on  the  argument  that  the  fourteenth  paragraph 
of  the  answer  (the  paragraph  to  which  one  of  the  plaint* 
iffs  objects)  "  is  based  on  section  73  of  the  Code  of  Civil 
Procedure." 

That  section  declares  that  '*  an  attorney  or  counselor 
shall  not  .  .  .  buy  or  be  in  any  manner  interested  in 
buying,  a  bond,  promissory  note,  bill  of  exchange,  book- 
debt,  or  other  thing  in  action,  with  the  intent  and  for  the 
purpose  of  bringing  an  action  thereon.'* 

The  paragraph  of  the  answer  of  which  one  of  the 
plaintiffs  complains  is  to  the  effect  that  said  plaintiff 
*'  bought  and  became  interested  in  the  premises  mentioned 
in  the  complaint  and  in  the  alleged  cause  of  action  set 
forth  in  the  complaint,  and  did  instigate,  promote  and 
become  interested  in  the  controversy  herein    ...     for 
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the  purpose  and  with  the  intent  of  bringing  this  action 
.  .  .  contrary  to  the  statute  in  snch  case  made  and 
provided," — L  <?.,  in  view  of  the  said  statement  in  the  brief, 
contrary  to  section  73  of  the  Code  of  Civil  Procedure. 

The  cause  of  action  set  forth  in  the  complaint  is  that 
the  plaintiffs  are  the  owners  as  tenants  in  common,  and 
are  entitled  to  the  immediate  possession  of  the  premises 
mentioned  and  described  in  the  complaint,  and  that  the 
defendants  wrongfully  withhold  from  the  plaintiffs  the 
possession  of  said  premises  ;  and  the  relief  demanded  i& 
that  the  court  adjudge  that  the  plaintiffs  are  seized  in  fee 
as  tenants  in  common  of  said  premises,  and  are  entitled 
to  the  immediate  possession  thereof,  and  that  they  recover 
such  possession  from  the  defendants. 

Thus  it  appears  that  the  question  that  arises  on  thia 
motion  is :  Is  an  attorney  prohibited  by  section  73  of  the 
Code  of  Civil  Procedure  from  buying  land  or  an  interest 
in  the  land,  where  such  land  is  in  the  possession  of  another, 
for  the  purpose  and  with  the  intent  of  getting  possession 
of  such  land  by  means  of  an  action  ? 

The  counsel  for  the  defendants  conceded  that  plaintiff 
was  not  within  the  prohibition  of  said  section  of  the  Code 
unless  he  bought  some  *'  other  thing  in  action,"  and  con- 
tended that  the  plaintiff  when  he  purchased  the  fee  bought 
merely  a  right  of  action,  and,  therefore,  a  thing  in  action, 
and  cites  as  authorities  for  this  proposition  the  cases  of 
Moses  V.  McDivitt  (88  N.  Y,  62),  Wetmore  v.  Hegeman 
(88/d.  69),  Browning  v.  Marvin  (100  Id.  144),  Fowler  i\ 
Callan  (9  N.  T.  Civ  Pro,  384). 

These  cases  are  not  authorities  for  the  defendants* 
proposition.  Moses  v.  McDivitt  was  an  action  brought 
by  an  attorney  upon  a  bond ;  Wetmore  v.  Hegeman  and 
Browning  v.  Marvin  were  actions  on  contract,  while  Fowler 
V.  Callan  is  an  authority  to  some  extent  for  the  plaintiff 

I  do  not  see  how  it  can  be  said  that  the  plaintiff  bought 
a  thing  in  action,  in  view  of  the  allegation  in  the  answer 
that  the  plaintiff  "bought  .   .   .   the  premises  mentioned 
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in  the  complaint."  It  is  true  that  the  defendants  also  saj 
that  the  plaintiff  *'  bought  and  became  interested  in  the 
premises  .  .  .  and  in  the  alleged  cause  of  action  set  forth 
in  the  complaint/'  bnt  the  proceedings  show  that  what 
the  plaintiff  purchased  was  the  fee  of  the  land,  and  not  a 
thing  in  addon. 

The  motion  is  granted,  with  $10  costs  to  abide  the 
event. 


GOETZ  V.  MOTT  et  al. 

SuPBEME  Court,  Fibst  Department,  New  Yore  Coukty, 

Special  Term,  May,  1868. 

§  1251. 

Judgment — when  lien  qf,  attaches  to  real  property, 

Judgmente  become  liens  npon  after-acquired  real  property  of  the 
jndgment  debtor  at  the  time  of  its  aoqaiaition,  and  the  liens  do 
not  relate  back  to  the  rendition  of  judgment ;  bat  where  there 
are  sereral  judgments,  aU  attach  to  such  property  at  the  same 
moment,  and  neither  will  have  priority  oyer  the  other  on  account 
of  its  prior  docket  or  rendition. 

Moody  V.  Harper  (25  Miss,  484),  followed. 

Where  a  judgment  debtor  at  the  time  of  the  recovery  of  judgments 
against  him  had  no  title  to  certain  real  property,  but  afterwards 
acquired  title  thereto  through  the  death  of  the  owner, — //e/</, 
that  the  judgment  creditors*  lien  upon  the  surplus  arising  upon 
the  foreclosure  of  such  mortgage  was  an  equitable  one,  and  that 
judgment  creditors  should  be  paid  upon  the  basis  of  equality ; 
that  until  the  property  became  vested  in  the  debtor  by  the  death 
of  the  prior  owner,  no  lien  could  attach  thereon. 

Purdy  t>.  Doyle  (1  Paige,  558),  followed. 

(Decided  May  25, 1888.) 

Motion  for  the  confirmation  of  the  report  of  a  referee 
in  snrplas  money  proceedings. 
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This  action  was  brought  for  the  foreclosure  of  a  mort- 
gage on  certain  real  property  in  the  city  of  New  York 
upon  a  sale  thereof  under  the  judgment  recovered  herein. 
There  was  a  surplus,  for  the  distribution  of  which  pro- 
ceedings  were  duly  taken. 

The  defendants  Henry  and  Charles  Mott  were,  at  the 
time  of  the  sale,  the  owners,  as  heirs  of  their  mother  Maria 
Mott,  of  the  equity  of  redemption  of  said  property,  and  by 
reason  of  this  fact  the  defendants  Frederick  T.  Herder 
and  Edgar  M.  Hermance,  judgment  creditors  of  the  defend- 
ant Charles  Mott,  claimed  to  be  entitled  to  receive  one- 
half  of  such  surplus  moneys. 

Their  right  to  receive  this  money  seemed  undisputed, 
and  the  only  question  seemed  to  be  as  to  whether  the 
defendant  Hermance's  claim  to  the  surplus  money  was 
superior  to  that  of  Herder  by  reason  of  the  fact  that  this 
judgment  had  been  docketed  before  Herder's. 

Other  facts  are  stated  in  the  opinion. 

F.  L.  W.  Schafffher^  for  defendant  Charles  Mott. 
Rvdd  &  Hunty  for  defendant  Hermance. 
Alonzo  C.  Farnham,  for  defendant  Herder. 


Lawrenck,  J. — ^Maria  Mott  died  in  December,  1886, 
intestate,  leaving  as  her  only  heirs  her  two  sons,  Henry 
H.  Mott  and  Charles  Moti  The  defendant  Hermance,  in 
February,  1886,  recovered  judgment  against  the  said 
Charles  Mott  in  the  supreme  court  of  this  State,  in  West- 
chester county,  a  transcript  of  which  judgment  was  filed 
in  New  York  county  in  September,  1886.  At  the  time  of 
the  recovery  of  such  judgment,  Charles  Mott  had  no  inter- 
est in  the  lands  which  were  subject  to  the  mortgage  on  a 
foreclosure  of  which  the  surplus  involved  in  this  proceed- 
ing has  arisen,  and  no  lien  could  attach  thereon  until  his 
interest  became  vested  by  the  death  of  his  mother.    That 
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lien  was  an  equitable  one,  as  it  seems  to  me  ;  and  under 
the  case  of  Purdy  r.  Doyle  (1  Paigc^  588),  the  judgment 
creditors  of  Charles  Mott  should  be  paid  upon  the  basis 
of  equality. 

In  Moody  v.  Harper  (25  Mias.  484),  it  appeared  that 
the  statute  provided  that  *'  in  all  cases  the  property  of 
the  defendants  shall  bo  bound  and  liable  to  any  judgment 
that  may  be  entered  up  from  the  time  of  entering  such 
judgment*'  In  considering  the  effect  of  the  provision  just 
quoted,  it  was  held  that,  as  the  lien  could  not  attach  to 
property  owned  by  another,  it  could  not  take  effect  upon 
after-acquired  real  estate  until  the  moment  of  its  acquisi- 
tion, and  that,  upon  taking,  it  did  not  relate  back  to  the 
rendition  of  the  judgment.  Freeman,  in  his  work  on 
Judgments  (§  343),  after  using  the  langui^e  above  quoted, 
states :  **From  this  view  it  follows,  if  two  judgment  liens 
have  been  docketed  against  a  dafendant,  they  will  both 
attach  to  subsequently-acquired  property  at  the  same 
moment,  and  neither  will  have  priority  over  the  other  on 
account  of  its  prior  docket  or  rendition ;"  and  adds : 
"  This  construction  seems  to  be  of  undisputed  correctness, 
and  to  be  adopted  wherever  the  question  has  arisen ;" 
citing  Michaels  v.  Boyd  (1  LuL  259),  Davis  v.  Benton 
(2  Sneed,  665),  Relfe  v.  McComb  (2  Head,  [Tenn.]  558).  Sec- 
tion 1251  of  the  Code  of  Civil  Procedure  does  not,  in  my 
opinion,  give  Herder  any  priority  over  Hermance,  because 
the  lien  of  both  judgments  attached  at  the  same  instant 
of  time. 

For  these  reasons,  it  seems  to  me  that  each  judgment 
is  entitled  to  share  in  the  portion  of  the  surplus  which 
became  the  property  of  Charles  Mott  upon  the  death  of 
his  mother. 

Let  an  order  be  entered  in  accordance  with  these  views. 


t    I 
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BABRY,  Respondent,  r.  CALDER  and  Anothbb,  Im- 
pleaded, ETa,  Appellants. 

Supreme    Coubt,    Third   Department,    General   Term, 

Max,  1888. 

§§  549,  558,  1714,  1721. 

Pleading — when  complaint  states  sufficient  cause  of  action  for  trover. 

Where  a  complain fc  alleged  that  one  M. ,  being  the  owner  of  certain 
railroad  stock,  delivered  the  certificates  thereof  to  the  defend- 
ants O.,  C.  &  C,  who  have  since  wrongfully  detained  and  stUl 
wrongfully  detain  the  same;  that  afterward  she  assigned  her 
right  in  said  stock  and  all  claims  for  damage  to  plaintiiT;  that 
thereafter,  plaintiff  demanded  such  certificates  from  said  defend- 
ants and  that  they  refused  to  deliver  them  ;  that  the  certificate 
came  into  the  possession  of  the  other  defendants,  W. ,  S.  &  W.,  and 
that  they  converted  it  to  their  own  use  before  M .  assigned  her 
rights  to  the  plaintiff, — Held,  that  the  complaint  stated  a  good 
cause  of  action  to  recover  damages  for  the  conversion  of  personal 
property  ;  that  the  action  was  not  one  of  replevin,  but  an  action 
of  trover  ;  that  the  conversion  of  the  certificates  by  W.  S.  &  Co. 
would  not  excuse  the  failure  of  the  defendants,  O.,  C.  &  Co.,  to 
return  them  when  demanded,  unless  it  appear  upon  the  trial 
that  they  rightfully  put  them  out  of  their  possession. 

(Decided  Mat/  17, 1888.) 

Appeal  by  defendants,  J.  Frank  Calder  and  Gouver- 
neur  Ogden,  from  an  order  denying  their  motion  to  vacate 
an  order  of  arrest  issued  against  them  herein. 

This  action  was  brought  by  the  plaintiff  to  recover 
judgment  against  the  defendants  G.  Parish  Ogden,  J, 
Frank  Calder,  and  Governeur  Ogden,  composing  the  firm 
of  Ogden,  Oalder  &  Co.,  and  the  defendants,  Frank  Work, 
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"William  E.  Strong,  (Jeorge  Wood,  and  Frank  K.  Sturges, 
composing  the  firm  of  Work,  Strong  A  Co.,  for  the  con- 
yersion  of  certain  railroad  stock. 

The  complaint,  after  setting  forth  the  copartnership 
of  the  defendants,  ayerred,  "  That  on  or  about  the  8th 
day  of  December,  1886,  Helen  B  Markham,  being  then 
the  owner  of  fifty  shares  of  stock  of  the  Lake  Shore  & 
Michigan  Southern  Railroad  Company,  of  the  par  yalue 
of  $100  per  share,  and  haying  in  her  possession  the  cer- 
tificate for  the  said  fifty  shares  of  stock,  deliyered  said 
certificate  to  the  defendants  Ogden,  Calder  &  Co.,  who 
haye  since  wrongfully  detained  and  still  wrongfully  detain 

the  same that  said  certificate  for  fifty  shares  of 

stock  of  the  Lake  Shore  and  Michigan  Southern  Railroad 
Company  on  or  about  the  fourteenth  day  of  December, 

1886,  came  into  the  possession  of  the  defendants  Work, 
Strong  &  Co.,  and  that  they,  on  or  about  the  eighth  day 
of  October,  1887,  unlawfully  conyerted  the  same  to  their 
own  use.  .  .  . ;  that  on  or  about  the  tenth  day  of  October, 

1887,  the  said  Helen  B.  Markham  duly  demanded  said 
certificate  of  stock  of  the  defendants  Work,  Strong  &  Co., 
and  that  they  refused  to  deliyer  the  same.  That  there- 
after, and  before  this  action,  the  said  Helen  B.  Markham 
duly  assigned  to  this  plaintiff  all  her  right,  title  and  inter- 
est in  and  to  said  fifty  shares  of  stock,  and  all  claims 
against  the  aboye-named  defendants  for  damages,  for  the 
conyersion  thereof;  that  thereafter,  and  before  this 
action,  the  plaintiff  demanded  said  certificate  of  stock,  of 
the  defendants  Ogden,  Calder  &  Co.,  and  they  refused  to 
deliyer  the  same." 

The  judgment  demanded  was  for  the  yalue  of  said 
stock,  with  interest  from  October  8,  1888,  besides  costs. 

Upon  this  complaint,  and  upon  an  affidayit  confirming 
its  statements,  an  order  was  granted  for  the  arrest  of  the 
defendants  G.  Parish  Ogden,  J.  Frank  Calder,  and  Gou- 
yemeur  Ogden.  In  this  order  is  recited  that  it  appeared 
to  the  satisfaction  of  the  justice  making  the  order  '^  that 


I  r 
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a  cause  of  action  exists  in  favor  of  the  above-named  plaint- 
iff against  the  above-named  defendants  for  the  conver- 
sion of  personal  property  upon  which  ground  this  order 
of  arrest  is  granted." 

The  defendants  J.  Frank  Calder  and  Gouverneur 
Ogden  were  arrested  under  this  order,  and  moved,  upon 
the  papers  upon  which  it  was  granted,  for  its  vacation- 
The  court  at  special  term  denied  ths  motion. 

G.  B,  WeUimjton  (Smith  dt  WeUingtoUy  attorneys),  for 
defendant-appellant. 

(7.  S.  McChesney^  for  plaintiit-respondent. 

Cited,  in  support  of  contention  that  the  complaint 
states  a  sufficient  case  of  action  for  conversion  :  3  Blacks. 
Comrru  152;  1  ChiUy  PL  176;  1  Addison  Torts,  394; 
Codey  Torts,  448  ;  Boyce  r.  Brockway,  31  N,  F.  494  ;  Cobb 
V.  Bows,  9  Barb.  230 ;  Everett  v.  Coffin,  6  Wend,  603 ; 
Williams  v.  Merle,  11  Id,  80 ;  Saltus  v.  Everett,  20  Id. 
267 ;  Hoffman  v.  Carow,  22  Id.  285 ;  Covill  v.  Hill,  4 
DeniOy  323 ;  Allen  v.  Crary,  10  WcTid.  349  ;  Murray  v. 
Burling,  10  Johns.  175 ;  Schroeppel  v.  Coming.  5  DeniOy 
240;  Connah  v.  Hale,  23  Wend.  462 ;  Boom  Code  PI  136; 
Levin  v.  Russell,  42  K  Y.  254 ;  Childs  v.  Hart,  7  Barb. 
370 ;  Chapin  v.  Merchant's  National  Bank,  31  Hun,  529  ; 
Van  der  Minden  v.  Elsas^  35  Super.  Ct,  66 ;  Wright  v. 
Field,  64  How.  Pr.  120  ;  Burger  v.  Pagett,  14  WeeEy  Duj. 
386 ;  Sheldon  v.  Hoy,  11  How.  Pr.  11 ;  Moses  v.  Bowe,  35 
Hun,  560. 

Leakned,  p.  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  vacate  an  order  of  arrest  against  Calder, 
Ogden,  and  Ogden,  three  of  the  defendants.  The  motion 
was  made,  and  the  appeal  is  argued,  on  one  ground  only, 
viz.,  that  the  complaint  does  not  set  forth  a  sufficient 
cause  of  action  (See  Code,  §  568,  as  now  amended,  and 
section  549,  subd.  2,  as  now  amended).     The  action  is  to 
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recover  damages  for  the  wrongful  detention  or  conversion 
of  personal  property.  Section  1721  is  cited  to  show  what 
must  be  stated  in  the  complaint.  But  it  is  to  be  noticed 
that  that  section  is  contained  in  article  1,  tit.  2,  c  14, 
which  treats  of  "  an  action  to  recover  a  chattel."  That 
is  the  old  action  of  replevin ;  and  the  complaint  referred 
to  is  a  complaint  in  such  an  action.  Now  the  present 
action  is  not  one  of  replevin.  It  is,  to  use  the  familiar 
word,  an  action  of  trover.  Beplevin  could  not  be  had, 
because  defendants  have  been  arrested  {Code  Civ.  Pro. 
1714).  Section  1721,  therefore,  is  not  important  in  con- 
sidering the  present  question. 

We  have  now  simply  the  question,  does  the  complaint 
sex  forth  a  sufficient  cause  of  action  against  these  three 
defendants?  The  complaint  alleges  that  Helen  B.  Mark- 
ham,  owner  of  fifty  shares  of  Lake  Shore  and  Michigan 
Southern  Bailroad  Company,  and,  having  the  certificate 
for  the  same  in  her  possession,  delivered  the  same  to 
Ogden,  Calder  <&  Co.  (these  three  defendants),  who  have 
since  wrongfully  detained,  and  still  wrongfully  detain, 
the  same ;  that  afterward  she  assigned  her  right  in  said 
stock,  and  all  claims  for  damages,  to  plaintiff ;  that  there- 
after plaintiff  demanded  said  certificate  of  Qgden,  Calder 
&  Co.,  and  they  refused  to  deliver  it.  These  statements 
make  out  a  sufficient  statement  of  a  cause  of  action  for 
detention  of  personal  property.  There  are,  however, 
other  allegations  in  the  complaint,  which  it  is  claimed 
destroy  the  effect  of  those  above  stated.  It  is  averred 
that,  after  th6  delivery  of  the  certificate  to  these  defend- 
ants, that  certificate  came  into  the  possession  of  other 
defendants,  viz.,  Work,  Strong,  Wood,  and  Sturges  (Work, 
Strong  &  Co.) ;  that  they  converted  it  to  their  use  before 
Helen  B.  Markham  assigned  her  rights  to  the  plaintiff. 
Therefore  these  defendants  say  that  they  could  not  com- 
ply with  the  demand  for  the  certificate  made  on  them  by 
plaintiff,  and  hence  their  refusal  gave  no  cause  of  action 

(Bowman  v.  Eaton,  24  Barb,  532 ;  Hawkins   i\  Hoffman, 
Vol.  XV.— 2. 
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6  HlJly  586).  Now  it  must  be  noticed  tliat  we  are  not 
discussing  the  matter  of  proof  or  of  evidence  on  the  trial. 
We  are  only  looking  at  the  pleadings. 

Whether  the  conversion  of  th3  certificate  by  Work, 
Strong  &  Co.  will  be  an  excuse  to  these  three  defendants 
for  their  not  returning  the  certificate  when  demanded, 
may  depend  upon  matters  to  be  proved  upon  the  trial. 
If  tliese  three  defendants  wrongfully  put  themselves  in 
such  a  condition  that  they  could  not  deliver  the  certifi- 
cate on  demand,  then  their  wrongful  act  will  be  no  excuse 
for  their  refusal  to  deliver.  If  they  rightfully  put  the 
certificate  out  of  their  possession,  so  that  they  are  not  to 
l3lame  for  the  alleged  act  of  Work,  Strong  &  Co.,  then 
they  will  probably  succeed  on  the  trial.  These  are 
results  which  will  depend  on  the  proo£  Let  us  suppose 
that  the  allegations  in  regard  to  the  possession  by  Work, 
Strong  <fe  Co.,  and  the  conversion  by  them  had  not  been 
contained  in  the  complaint,  but  set  up  in  the  answer, 
what  defense  would  these  facts  have  been?  Helen  B. 
Markham  puts  her  property  into  the  hands  of  these  three 
defendants ;  her  assignee  demands  it ;  and  they  reply  : 
"Some  one  else  has  it."  That  is  what  every  embezzler 
might  say  when  called  on  to  return  property  intrusted  to 
him.     AVe  think  the  complaint  states  a  cause  of  action. 

Order  affirmed,  with  $10  costs  and  printing  disburse- 
ments. 

Landon,  J.,  concurred. 
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PEOPLE  ex  r*'/.  MOONET  v.  WALSH. 

SUFBEME   COUBT,  FiBST   DePABTMENT,  NeW  YoBK   CoUNTT, 

Special  Tebm,  May,  1888. 
§§  426, 1999,  2003,  2004. 

Habeas  corpus — service, of ^  hoit  made — effect  of  failure  to  make  proper 

service. 

A  writ  of  habeas  corpus  must  be  personally  served  **  in  like  manner 
as  a  summons  issued  ont  of  the  snpreme  court/'  and,  where  a 
sheriff  is  the  person  in  whose  custody  the  prisoner  is,  service 
thereof  cannot  be  made  by  delivering  it  to  the  sheriffs  clerk  or  by 
delivering  it  to  the  warden  of  the  jail  in  which  the  prisoner  is 
confined,  nnless  in  the  latter  case  it  is  made  to  appear  that  the 
sheriff  cannot  with  dne  diligence  be  fonnd. 

"Where  a  writ  of  Jiabeas  cori^ts  was  addressed  to  the  warden  of  a  city 
prison,  and  also  to  the  sheriff  of  the  county  in  a  case  in  which  the 
person  whose  imprisonment  was  sought  to  be  inquired  into  was 
in  the  custody  of  the  sheriff  under  a  commitment  issued  out  of 
the  court  of  general  sessions,  the  sheriff  cannot  be  required  to 
make  a  return  to  the  writ  unless  it  has  been  served  upon  him,  or 
unless  it  has  been  served  uj^on  the  warden,  and  it  appeared  that 
service  could  not  with  due  diligence  be  made  upon  the  sheriff. 
Notwithstanding  the  &ct  that  such  writ  has  been  issued,  if  such 
service  has  not  been  made,  the  sheriff  is  justiiied  in  obeying  the 
commitment,  and,  pursuant  to  its  direction,  in  delivering  the 
prisoner  into  the  custody  of  the  superintendent  of  the  State  luna- 
tic asylum,  and  would  be  derelict  in  his  duty  if  he  failed  to  do  so. 

{Dated  May  28,  1888.) 

Motion  to  compel  the  sheriff  of  New  York  Ooant  j  to 
jretum  to  a  writ  of  kabeoft  corptis. 

The  relator  herein  was  tried  before  a  court  of  general 
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sessions,  in  New  York  connty,  for  the  crime  of  arson,  and 
acquitted.  The  court  did  not  direct  his  discharge,  but 
ordered  that  he  be  committed  to  the  State  lunatic  asylum 
at  Utica,  and  under  that  direction  he  was  immediately 
taken  into  the  custody  of  the  sheriff,  and  confined  in  the 
City  prison,  of  which  the  respondent  Walsh  was  the 
warden  or  keeper.  Thereafter  the  relator  applied  for,  and 
procured  a  writ  of  habeas  corptis,  requiring  the  sheriff  to 
produce  the  body  of  Thomas  Mooney  for  the  purpose  of 
inquiring  into  the  cause  of  his  detention,  etc.  His  attor- 
ney attempted  to  serve  the  writ  upon  the  under  sheriff*, 
but  he  declined  to  receive  it,  and  told  him  to  serve  it  upon 
one  of  the  clerks  in  the  office.  The  relator's  attorney  then 
handed  the  writ  to  such  clerk,  who,  after  reading  it, 
handed  it  back  and  declined  to  keep  it  unless  certain  fees 
were  paid  Thereafter  the  writ  was  served  upon  the 
respondent  Walsh,  who  duly  made  a  return  thereto,  stat- 
ing that  the  relator  had  been  in  the  custody  of  the  sheriff 
by  virtue  of  the  aforesaid  commitment  of  the  general 
sessions.  The  sheriff  made  no  return  to  the  writ,  and  the 
relator,  upon  proof  of  the  ^cts,  made  this  motion. 

It  appeared  upon  the  motion  by  affidavits  that  the 
relator,  after  the  service  of  the  writ  upon  Walsh,  but 
before  the  hearing  of  the  motion  had  been  delivered  by 
the  sheriff  into  the  custody  of  the  superintendent  of  the 
State  lunatic  asylum. 

Abram  Suydarriy  for  relator  and  motion. 

Cochrane  &  Clark ^  for  respondent  Grant. 

Babbett,  J, — The  writ  of  haheas  corpus  was  not  served 
upon  the  sheriff  as  required  by  law.  By  section  1999  of 
the  Code,  such  a  writ  must  be  personally  served  **  in  like 
manner  as  a  summons  issued  out  of  the  supreme  court." 
By  section  2003  it  may  be  served  by  delivering  "  it  to  the 
person  to  whom  it  is  directed."     Section  2004  provides 
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that  a  sheriff  upon  whom  complete  service  of  a  writ  of 
habeas  corpus  is  made  as  prescribed  in  this  article  must 
obey  and  make  return  to  the  writ. 

In  the  present  case,  these  provisions  were  entirely 
ignored,  and  there  was  not  even  a  service  upon  the  clerk 
in  the  sheriff's  office.  If  Mr.  Sujdam  supposed  that  such 
service  upon  a  clerk  was  sufficient,  he  should  not  have 
taken  the  writ  back  from  the  cler  s ,  but  should  have  left 
it  where  he  originally  delivered  it.  The  law,  however,  as 
it  would  seem  from  the  above  quotations,  requires  a  per- 
sonal service,  and  this  was  not  even  attempted.  It  is 
stated  in  the  affidavit  that  the  prisoner  was  in  the  sheriff's 
custody,  under  the  commitment  of  the  court  of  general 
sessions,  and  this  is  undoubtedly  a  correct  view  of  the 
legal  situation.  Under  such  circumstances,  the  relator 
was  bound  to  serve  the  writ  upon  the  sheriff.  Service  at 
the  jail,  by  leaving  the  writ  with  the  warden,  was  only 
effective  in  case  the  sheriff  could  not,  after  due  diligence, 
be  found  (Section  2003).  The  relator  could  not  escape 
the  requirements  to  serve  the  sheriff  personaUy,  or  to 
prove  that  he  could  not  be  found  with  due  diligence,  by 
directing  the  writ  to  the  warden. 

The  fact  is,  that  the  sheriff  did  his  duty  in  executing 
the  commitment  of  the  sessions,  and  he  would  have  been 
derelict  in  his  duty  had  he  failed  to  do  so  because  the 
relator's  attorney  had  obtained  a  writ  which  he  did  not 
•choose  to  serve  upon  him.  The  sheriff  would  have  been 
justified  in  using  the  power  of  the  county  to  aid  him  in 
executing  the  commitment  had  the  warden  interfered  with 
him  in  taking  his  prisoner.  The  latter  was  not  in  the 
warden's  custody,  but  in  the  sheriff's.  He  was  secured  in 
a  jail,  of  which  the  warden  was  keeper,  but  the  sheriff  was 
the  only  legal  custodian  under  the  commitment 

The  motion  must,  therefore,  be  denied,  in  all  its  parts. 


"  .  '      ■      ^ 
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MOHB,  AppEiiiAirr,  v.  DOBSOHEL,  et  al.,  Bespondemtb. 

Supreme  Goubt,  Fibst  Depabtacent,  Genebal  Tebm, 

June,  188a 

■ 

§  1351. 

IfoUoe  qf  entry  (^  judgmerU — when    sttfflcierU — admisnon  cf  due  and 

Hmely  service, 

Senrioe  of  a  oopj  of  a  judgment,  with  notice  that  it  has  been  duly 
filed  in  the  office  of  the  clerk  of  the  court,  is  sufficient  service  of 
a  notice  of  entry  thereof  to  limit  the  time  to  appeal.  The  attor- 
ney can  do  no  more  than  file  with  the  clerk  the  papers  in  the 
action,  and  the  law  immediately  makes  it  the  duty  of  the  clerk, 
if  the  paper  be  a  judgment,  to  enter  it  in  the  proper  book  pro- 
vided for  that  purpose. 

Where  an  attorney  admitted  "  due  and  timely  service  of  a  copy  of 
the  within  judgment  and  notice  of  entry,"  he  is  estopped  from, 
asserting  that  a  notice  of  entry  had  not  been  served  with  the  copy 
of  judgment,  and  from  objecting  to  the  papers  served,  on  the 
ground  that  they  did  not  comply  with  Bule  2  of  the  General 
Bules  of  Practice,  requiring  the  same  to  contain  the  office 
address  and  place  of  business  of  the  attorney  serving  them. 

{Bedded  June  19,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
county  special  term,  denying  his  motion  to  compel  de- 
fendant to  accept  a  notice  of  appeal  from  the  judgment 
herein. 

The  facts  appear  in  the  opinion. 

Hayes  &  Greenhaum^  for  plaintiff-appellant. 

Dennis  A.  SpeUissy^  for  defendants-respondents. 
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Macombeb,  J. — The  appellant's  counsel  claims,  first, 
that  the  time  for  his  appeal  had  not  begun  to  run,  because 
the  respondent  had  not,  with  a  copy  of  the  judgment, 
served  upon  him  a  written  notice  of  the  entry  thereof, 
under  section  1351  of  the  Code,  and  that  the  respondent 
did  not  conform  to  rule  2  of  the  general  rules  of  practice, 
because,  in  the  notice  which  he  served,  his  office  address 
or  place  of  business  was  not  given.  Inspection  of  the 
case,  however,  shows  that  the  appellant  is  estopped  to 
raise  either  of  these  questions.  It  is  true,  the  respondent's 
notice  was  that  the  judgment,  a  copy  of  which  he  served, 
had  been  duly  filed,  instead  of  entered  in  the  office  of  the 
county  clerk.  When  the  judgment  of  dismissal  of  the 
complaint  was  served,  the  appellant's  attorney  admitted 
in  writing  over  his  signature,  ''  due  and  timely  service  of 
a  copy  of  the  within  judgment  and  notice  of  entry." 
Upon  the  judgment  for  costs  being  served,  the  appellant's 
attorney  admitted  due  and  timely  service  of  a  copy  of  that 
paper  also.  The  appellant,  having  thus  admitted  due  and 
timely  service  of  the  papers  and  of  notice  of  the  entry  of 
the  judgment  dismissing  the  complaint,  cannot  be  heard 
afterward  to  claim  that  there  was  any  irregularity  in  the 
mode  of  service  or  in  the  contents  of  the  notices.  More- 
over, a  notice  of  the  filing  with  the  clerk  of  a  judgment 
accompanying  the  service  of  a  judgment  upon  the  defeated 
party  is  tantamount  to  a  notice  of  the  entry  of  the  jmlix- 
ment. 

An  attorney  can  do  no  more  than  to  file  with  the  cierk 
the  papers  in  the  action,  and  the  law  immediately  makes 
it  the  duty  of  the  clerk,  if  the  paper  be  a  judgment,  to 
enter  it  in  the  proper  book  provided  for  that  purpose.* 

It  follows  that  the  order  should  be  affirmed,  with  costs 
and  disbursements. 

Van  Brunt,  P.  J.,  and  Babtlett,  J.,  concurred. 


♦  See  Baker  v.  Hatfield,  3  N.  F.  Civ.  Pro.  808. 
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SHANKLAND  and  Another,  Appellants,  v,  BARTLETT. 

Respondent. 

Supreme  Court,  Fifth  Department,  General  Term,  June, 

1888. 

§  531. 

Bill  of  particulars — xcJien  need  not  he  verified — Evidence — voTien  hearsay^ 
and  therefore  inadmissible — Referee^  s  determination — when  not 

reversed. 

Although  the  oopj  of  an  aooount  served  parsnant  to  a  denumd  under 
section  631  of  the  Code  of  Civil  Procedure  must  be  verified  if  the 
pleadings  are,  and  may  be  returned  if  not  verified  ;  it  is  not  nec- 
essary that  a  bill  of  particulars  be  verified,  unless  the  order  direct- 
ing the  service  thereof  requires  its  verification. 

AVhere  a  plaintiJQT served,  upon  the  defendant  a  demand  for  "a  copy 
of  the  defendant's  account,  and  a  bill  of  particulars  of  the  defend- 
ant's set-o£Ei9,  counter-claims,  and  causes  of  action,  alleged  in  his 
answer,"  and  afterwards,  no  account  or  bill  of  particulars  having 
been  served,  procured  an  order  upon  motion,  requiring  the 
defendant  to  serve  a  bill  of  particulars  of  his  claims,  demands, 
causes  of  action,  set-ofiis,  and  counter-claims,  alleged  and  set 
forth  in  his  answer,  and  a  bill  of  particulars  was  served  in  accord- 
ance with  such  order,  and  returned  on  the  ground  that  it  was  not 
verified,  although  the  pleadings  were  verified, — HeLd,  that  the 
bill  of  particxdara  was  imi^roperly  returned  for  want  of  a  verifica- 
tion ;  that  the  same  subject-matter  evidently  being  called  for, 
both  by  the  account,  and  bill  of  particulars,  and  the  bill  of  par- 
ticulars having  been  served,  it  was  not  error  to  refuse  to  exclude 
evidence  of  the  defendant's  account,  because  of  his  failure  to 
serve  a  copy  thereof. 

Where,  in  an  action  to  recover  the  price  of  certain  advertising,  done 
by  the  plaintiff  for  the  defendant,  Ihere  was  a  confiict  between  the 
testimony  of  the  plain :iff  and  that  of  the  defendant,  as  to  the  rate 
at  which  said  advertising  was  done,  and  the  defendant  claimed 
that  the  advertising  was  done  for  one-fourth  of  the  legal  rates, — 
Held,  that  while  testimony  to  the  effect  that  the  defendant  had 
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had  oonyeraation  with  a  third  partj,  prior  to  going  to  the  plaint- 
ifTs  office  for  the  purpose  of  making  the  contract,  vonld  be 
admissible  for  the  purpose  of  fixing  the  time  of  such  occnrrenoe» 
abont  vhioli  there  was  a  conflict,  and  which  was  a  &ct  of  some 
importance,  it  was  error  to  permit  the  plaintiff  to  testify  what  the 
oonyeraation  was  abont.;  that,  where  the  testimony  was,  that  the 
conyersation  was  "  abont  procuring  notice  printed  as  cheap  as 
possible,'*  the  practical  effect  of  the  eyidenoe  was  not  distinguish- 
able from  eyidence  as  to  what  was  said,  and  it  could  n  .t  be  said 
that  the  conyersation  was  harmless  upon  the  question,  whether 
the  arrangement  was,  or  was  not,  made  for  reduced  rates  ;  that 
this  was  error  which  should  not  be  disregarded,  and  for  which 
the  judgment  must  be  reyersed. 
{Bedded  Jane  23,  1888.) 

Appeal  from  a  judgment  of  the  supreme  court,  in 
Cattaraugas  county,  entered  upon  the  report  of  a  referee. 

The  opinion  states  the  facts. 

E,  Z>.  Northntpy  for  plaintifis-appellanta 

G.  M.  Rider y  for  defendant-respondent. 

Bradley,  J. — ^The  trial  involved  the  determination  of 
the  state  of  the  accounts  between  the  parties  produced  by 
dealings  for  more  than  twenty  years.  The  plaintiffs  were 
engaged  in  publishing  a  newspaper  and  in  doing  job  work 
as  printers.  The  plaintiff  Shankland,  Sr.,  had  been  en- 
gaged in  this  business  during  the  entire  time  in  question ; 
at  first  alone,  then  his  son  Palmer,  joined  and  continued 
with  him  in  the  business  for  a  time,  which  was  carried  on 
in  the  firm  name  of  B.  H.  Shankland  &  Son,  when  Palmer 
retired  from  the  business,  and  the  plaintiff,  Shankland, 
Jr.,  took  his  place  and  interest  in  the  business,  which  was 
thereafter  continued  in  the  same  firm  name.  The  trial 
resulted  in  a  report  for  $36.28  and  interest  upon  it  for 
four  years  in  favor  of  the  plaintiffs,  and  judgment  against 
them  for  the  excess  of  the  defendant's  costs  over  that 
amount.  In  respect  to  many  of  the  items  of  the  accounts 
and  claims  of  the  respective  parties  there  was  some  con- 
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flict  of  evidence  in  the  testimony  given  by  the  parties. 
Upon  the  questions  of  fact  arising  out  of  such  conflict, 
the  determination  of  the  referee  must  here  be  deemed 
conclusive,  as  the  opportunity  which  he  had  to  judge  of 
the  credibility  of  the  witnesses  and  the  force  of  their  evi- 
dence was  superior  to  that  furnished  upon  this  review. 

There  were  some  exceptions  taken  on  the  trial. 

The  pladntifiTs  counsel  contends  that  the  referee  erred 
in  permitting  the  defendant  to  give  evidence  of  his  account 
against  the  plaintiJSs.  This  contention  is  founded  on  the 
fact  that  the  plaintiff's  attorney  served  upon  the  defend* 
ant's  attorney  notice  that  the  plaintiffs  demanded  of  the 
defendant  "  a  copy  of  the  defendant's  account,  and  a  bill 
of  particulars  of  the  defendant's  set-offs  and  counter-claims 
and  causes  of  action  alleged  in  his  answer,  and  that  no 
copy  of  his  account  verified  by  affidavit  was  furnished." 

It  appears  that  afterward  the  plaintiff's  attorney,  on 
motion,  obtained  an  order  of  the  court  directing  the 
defendant,  within  twenty  days,  to  serve  "  a  bill  of  particu- 
lars of  his  claims,  demands,  causes  of  action,  set-offs  and 
counter-claims,  alleged  and  set  forth "  in  his  answer. 
Within  that  time  a  bill  of  particulars  (designated  as  such 
on  its  face)  was  served  upon  the  plaintiff's  attorney,  who 
returned  it  indorsed  with  his  notice  that  he  refused  **  to 
accept  service  of  the  within  bill  of  particulars  on  the 
ground  that  the  complaint  and  answer  "  were,  and  the 
bill  of  particulars  was  not,  verified.  The  pleadings  were 
verified.  A  demand  in  writing  for  a  copy  of  the  defendant's 
account  would  call  upon  the  latter  to  furnish  it,  verified 
by  affidavit,  within  ten  days.  And  the  statute  provides 
that  if  he  fail  so  to  do  "  he  is  precluded  from  giving  evi- 
dence of  the  account "  {Code  Civ.  Pro.  §  531).  The  demand 
in  the  notice  was  for  both  a  copy  of  defendant's  account 
and  a  bill  of  particulars,  and  apparently  by  both  the  same 
subject-matter  was  called  for.  While  those  matters  consti- 
tute an  account  within  the  meaning  of  the  statute  (Barkley 
V.  Eensselaer  &  Sar.  E.  E.  Co.,  2  N.  Y.  Civ.  Pro.  409),  they 
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also  constitute  a  claim.  So  that  either  a  copy  of  the  ac- 
ooant  or  a  bill  of  particulars  of  the  claim  of  the  defendant 
alleged  in  his  answer  would  embrace  the  same  matters, 
except,  perhaps,  the  alleged  indebtedness  for  certain 
promissory  notes  might  not  come  within  the  term  account. 
It  evidently  was  not  the  purpose  to  require  both.  And 
when,  pursuant  to  the  order,  the  bill  of  particulars  was 
served  containing  the  items  of  the  entire  subject-matter  of 
the  claim  or  account  alleged  in  the  answer,  it  was  treated 
as  satisfactory  except  in  the  omission  of  the  affidavit  of 
verification,  which  was  deemed  by  him  a  defect  or  irregu- 
larity that  justified  the  refusal  of  the  plaintiff's  attorney  to 
receive  it.  Here  arose  a  question  of  practice  on  which,  as 
applicable  to  a  bill  of  particulars,  the  plaintifi  s  attorney 
was  wrong,  as  the  order  did  not  require  its  verification, 
while  if  it  had  been  a  copy  of  defendant  s  account,  within 
the  meaning  of  the  statute,  served  pursuant  to  demand  for 
it,  he  would  have  been  justified  in  returning  it.*  It  was  in 
compliance  with  the  order.  And  in  view  of  the  situation 
we  think  there  was  no  error  in  permitting  the  defendant 
to  make  proof  of  the  matters  alleged  by  way  of  counter- 
claims and  set-offis  in  his  answer.  The  notice  embraced  a 
demand  for  a  bill  of  particulars,  as  well  as  a  copy  of  the. 
defendant's  account,  without  distinction  of  the  matter  to 
be  covered  by  them  respectively,  and  by  the  order  after- 
ward obtained  and  served,  a  bill  of  particulars  of  all 
those  matters  alleged  in  the  answer  was  required. 

This  fairly  enabled  the  defendant's  attorney  to  under- 
stand that  the  order  contained  the  only  requirement  in 
that  respect,  as  it  directed  the  defendant  to  furnish  a  bill 
of  particulars  of  all  the  matters  of  counter-claim  and  set- 
off alleged  in  the  answer.  And  it  will  not  be  assumed  that 
the  plaintiff's  attorney  designed  to  have  furnished  a 
detailed  statement  of  those  matters  duplicated.  The 
objection  is  technical  in  character,  and  will  not  be  sus- 

* — , m  J  I  I  ■     ■  -        rr      I  11 

♦  See  MoCarron  v.  Sire,  U  jV.  F.  Civ,  Pro,  252. 
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tained  unless  the  construction  of  the  proceedings  fairly 
requires  ii 

The  defendant's  compliance  with  the  order  for  a  bill  of 
particulars  must^  we  think,  be  deemed  to  have  satisfied 
the  requirement  upon  him  remaining  after  the  order  was 
obtained  and  served. 

It  is,  therefore,  unnecessary  to  consider  the  question 
whether  the  construction  and  effect  of  the  provisions  of 
section  531  of  the  new  Code  differ  from  those  of  section 
158  of  the  old  Code  as  relates  to  their  self-executing  char- 
acter. 

The  plaintiff  complains  of  the  action  of  the  referee  in 
reducing  an  item  in  his  account  from  $87.75  to  121.94,  and 
reducing  in  like  proportion  the  items  for  publication  of 
notices  of  six  postponements  of  the  sale.  This  was  for 
advertising  notice  of  sale  of  real  estate  pursuant  to  decree 
of  foreclosure  of  mortgage.  The  defendant  testified  that 
an  arrangement  was  made  by  him  with  the  plaintiffs  at 
the  outset  to  publish  the  notice  for  one-quarter  the  legal 
rates,  and  that  the  senior  plaintiff  remarked  that  it  would 
not  exceed  twenty-five  dollars.  This  is  contradicted  by 
the  evidence  of  the  plaintiffs.  And  the  senior  plaintiff 
says  that  there  was  no  talk  about  abatement  of  the  legal 
rates  until  they  came  to  the  publication  of  the  last  post- 
ponement, when  for  that  only  he  agreed  to  charge  a  half 
or  quarter  of  such  rates. 

The  attorney  who  conducted  the  foreclosure  proceed- 
ings testified  that  before  the  publi'cation  was  commenced 
the  defendant  and  one  Coleman  (in  whose  name  the  pro- 
ceedings were  conducted)  came  to  his  office,  and  the  wit- 
ness was  asked  whether  there  was  any  talk  between  the 
defendant  and  Coleman  "  about  procuring  notice  printed 
as  cheap  as  possible,"  and  his  answer,  "  There  was,"  was 
taken  subject  to  the  exception  of  the  plaintiff. 

The  defendant  thereupon  testified*  that  he  recollected 
that  occasion,  and  that  he  then  went  from  the  office  of  the 
attorney  to  the  plaintiffs',  and  made  the  arrangement  for 
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the  reduced  price  of  publication  of  the  notice.  It  is  con- 
tended that  the  reception  of  the  evidence  to  which  objec- 
tion was  taken  was  error. 

This  interview  between  Coleman  and  the  defendant 
was  evidently  referred  to  for  the  purpose  of  identifying 
the  time  when  the  latter  claimed  he  made  the  arrangement 
referred  to  with  the  plaintiffs,  which,  in  view  of  the  con- 
flict of  the  evidence  of  the  two  parties,  was  a  fact  of  some 
importance.  The  time  was  a  legitimate  fact,  and  it  was 
competent  to  identify  ii  And  for  that  purpose  it  would 
not  have  been  improper  to  designate  the  occasion  by  refer- 
ence to  something  that  occurred ;  or  in  general  terms  it 
may  have  been  competent  to  refer  to  some  subject  then 
talked  about,  avoiding  the  conversation  had  or  its  import. 
That  was  not  done  in  this  instance,  but  the  evidence,  instead 
of  being  a  mere  reference  to  the  fact  that  the  expense  of 
the  proceeding  was  the  subject  of  conversation,  went 
farther,  and  tended  to  show  that  a  purpose  was  expressed 
to  get  the  printing  done  as  cheap  as  possible.  This  in 
effect  was  the  import  of  a  conversation  between  those  per- 
sons as  represented  by  the  evidence  in  the  absence  of 
both  plaintiffs.  The  evidence  thus  given  of  the  purpose 
before  the  publication  commenced  to  get  as  much  reduc- 
tion as  possible,  furnished  a  circumstance  which  may  have 
had  an  influence  upon  the  referee  in  determining  the 
question  of  fact  presented  upon  the  sharply  conflicting 
evidence  of  the  parties,  because  an  attempted  agreement, 
consummated  before  the  publication  commenced,  for  a 
reduction  of  the  expense  of  printing  the  notice  would  be 
consistent  with  a  previous  purpose  on  the  part  of  the 
defendant  in  that  respect,  and  which  he  would  very  likely 
seek  to  accomplish.  In  practical  effect  the  evidence  in 
question  is  not  distinguishable  from  evidence  that  it  was 
there  talked,  that  the  purpose  was  to  get  this  printing 
done  as  cheaply  as  possible.  And  by  adding  the  evidence 
of  the  defendant  that  he  then  went  to  the  plaintiffs'  and 
made  the  arrangement  for  the  reduced  rates,  it  cannot  be 
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said  that  such  preceding  conyersation  ^vas  harmless  upon 
the  question  whether  such  arrangement  was  or  was  not 
made.  In  that  view,  within  the  well  settled  rules  upon  the 
subject,  the  error  cannot  be  disregarded  (Baird  r.  Gillett, 
47  N.  r.  186). 

And  for  that  reason  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Babeek,  p.  J.,  Hatght  and  Dwioht,  JJ.,  concur. 


NEW  TOEK  LUMBEE&WOOD-WOEKING  COM- 
PANY, Appellants,  r.  SCHNEIDEE  et  al., 

Eespondents. 

New  York  Court  op  Common  Pleas,  General  Term,  June, 

1888. 

§§  2365,  et  seq.,  2372,  2383. 

Arbitration — effect  of  award— flluu/  same — revocation,  ?tow  effected* — 

Hglit  to  airard  costs. 

Where  a  submission  to  arbitration  is  a  general  one,  an  award  of  a 
sum  of  money,  as  dne  from  one  party  to  the  other,  will  be  pre- 
sumed to  be  a  full  execution  of  the  submission. 

Where  an  award  b j  arbitrators  is  not  upon  its  face  inconsistent  with 
a  decision,  and  all  the  questions  submitted  to  arbitration  and  the 
arbitrators  state  that  thej  have  passed  upon  all  the  proofs  and 
allegations  of  the  parties  as  submitted,  there  is,  in  the  absence  of 
proof  that  they  did  not,  a  conclusive  presumption  that  all  ques- 
tions submitted  were  passed  upon; 

The  courts  are  always  inclined  to  support  the  validity  of  an  award 
made  upon  an  arbitration,  and  will  make  every  reasonable  intend- 
ment and  presumption  in  favor  of  its  being  a  final,  certain  and 
sufficient  termination  of  the  matter  in  dispute. 

*  See  People  ex  rel.  Union  Ins  Co.  v,  Nash,  13  N.  T.  Civ.  Pro.  301, 
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Where  a  dispute  arose  between  the  parties  to  a  contract  for  the  fur- 
nishing of  materials  and  the  doing  of  work  upon  certain  houses, 
and  they  agreed  that  the  contractor  should  be  allowed  to  go  on 
and  finish  the  work»  subject  to  the  other  party's  claims  for  dam- 
ages by  delay,  and  submitted  to  arbitration  **  all  questions  and 
disputes  arising,  and  to  arise  under  said  contract,  including  all 
claims  of  either  party,  for  damages  for  non-performance,  delay  or 
otherwise,*'  and  thereafter  the  work,  having  been  completed,  the 
contractors  filed  a  mechanic's  lien  therefor,  and  the  arbitrators 
heard  the  proofs  ofiered  by  the  respective  parties  and  made  an 
award,  allowing  the  owner  damages  for  the  contractor's  delay, — 
Held,  that  there  was  nothing  in  such  an  award,  which  upon  its  face 
was  inconsistent  with  a  decision  of  all  the  questions  submitted  that 
the  reasonable  intendment  is  that  the  arbitrators.in  finding  that  the 
owner  has  suffered  certain  damages  by  reason  of  the  contractor's 
delay,  passed  upon  the  claims  of  both  parties  for  the  non-per- 
formance, delay  or  otherwise,  and  either  found  that  the  contractor 
had  proved  no  damages,  or  considered  such  damages  as  he  may 
have  proved  in  awarding  the  sum  they  did  allow  to  the  contrac- 
tor ;  that  the  award  was  a  bar  to  an  action  brought  to  foreclose 
the  mechanic's  lien  filed  by  the  contractor. 

Section  2372  of  the  Code  of  Civil  Procedure, — ^requiring  an  award  by 
arbitrators  to  be  in  writing,  acknowledged  or  proved  or  certified 
in  like  manner  as  a  deed  to  be  recorded,  and  either  filed  in  the 
office  of  the  clerk  of  the  court  in  which,  by  the  submission,  judg- 
ment is  authorized  to  be  entered  upon  the  award,  or  delivery  to 
one  of  the  parties  or  his  attorney, — ^refers  exclusively  to  arbitration 
under  said  Code,  and  does  not  apply  to  common-law  arbitrations. 

The  delivery  of  an  award  made  by  arbitrators  to  both  parties  to  the 
arbitration  is  essential  under  the  common  law  only  where,  by  the 
terms  of  the  submission,  the  award  is  to  be  made  at  a  certain 
time;  in  the  absence  of  any  such  provision,  the  award  is  good 
before  delivering. 

Section  2383  of  the  Code  of  Civil  Procedure, — prescribing  the  manner 
in  which  a  submission  to  an  arbitration  may  be  revoked, — applies 
to  all  arbitrations,  and  under  it  an  arbitration  cannot  be  revoked 
by  the  commencement  of  an  action,  but  the  revocation  must  be 
made  by  an  instrument  in  writing,  signed  by  the  revoking  party  or 
his  authorized  agent  and  delivered  to  the  arbitrators  or  one  of  them. 

In  this  State,  arbitrators  have  power,  as  an  incident  to  their  authority, 
to  charge  the  defeated  party  with  the  costs  of  the  arbitration  ;  and 
it  is  not  essential  that  authority  so  to  do  should  be  conferred  in 
the  terms  of  the  submission. 
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Wliere  a  contractor  for  the  furnishing  of  materials  and  the  doing  of 
work  upon  certam  buildings,  agreed  with  the  owner  thereof,  to 
submit  matters  in  dispute  between  them  to  an  arbitration, — 
Held,  that  by  said  submission  and  arbitration  the  contractor 
waived  and  surrendered  his  right  to  file  a  notice  of  mechanic's 
lien  for  moneys  due  under  the  contract 

{Decided  June  4, 1888.) 

Appeal  by  plaintiff  from  a  judgment  of  the  special  term 
dismissing  his  complaint 

The  facts  are  stated  in  the  opinion. 

Everett  P.  Wheeler,  for  plaintiff-appellant 

WiUiam  Man,  for  defendants-respondents. 

Ajxen,  J. — This  is  an  appeal  from  a  judgment  of  the 
special  term  dismissing  the  complaint  after  a  trial.  On 
June  15,  188«5,  the  plaintiff  made  a  contract  in  writing  with 
the  defendants,  by  which  it  agreed  to  famish  and  finish 
the  woodwork  in  three  houses  of  the  defendants  in  One 
Hundred  and  Twenty-third  street,  in  the  city  of  New  York, 
by  the  first  day  of  September,  1885.  Disputes  haying 
arisen  between  the  parties,  they  agreed  to  arbitrate  these 
differences,  and,  on  September  9,  1885,  a  submission  to 
arbitration  was  drawn  up  and  signed,  and  the  plaintiff 
was  allowed,  subject  to  defendants'  claim  for  damages  by 
delay,  to  go  on  and  finish  the  work,  which  was  completed 
in  March,  1886.  The  arbitrators  commenced  their  pro- 
ceedings in  March,  and  continued  them  until  December 
1886,  when  they  agreed  upon  an  award.  On  the  18th  day 
of  March,  1886,  the  plaintiff  filed  a  mechanic's  lien  in  the 
office  of  the  county  clerk,  and,  in  February,  1887,  and  after 
the  award  had  been  made  by  the  arbitrators,  commenced 
this  action  to  foreclose  such  lien.  The  defendants*  answer 
set  up  the  submission  to  arbitration  and  award,  as  a  plea 
in  bar.  The  plaintiff  served  a  reply  to  this  defense,  set- 
ting forth  several  grounds  upon  which  it  claimed  that  the 
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awar.1  was  not  binding.  The  court  held  that  the  defend- 
ants' plea  of  arbitrament  and  award  was  a  good  defensa  to 
the  action,  and  dismissed  the  complaint.  The  only  sub- 
ject presented  for  examination  and  decision  upon  this 
appeal  is  the  validity  of  the  award  of  the  arbitrators. 

It  is  objected  that  the  arbitrators  did  not  pass  upon  all 
the  questions  submitted  to  them.  From  the  written  sub- 
mission it  appear^  "  that  all  questions  and  disputes  arising 
and  to  arise,  under  said  contract,  including  all  claims  of 
either  party  for  damages  for  non-performance,  delay  or 
otherwise,"  were  submitted  to  the  arbitrators.  All  the 
matters  which  it  is  claimed  the  arbitrators  failed  to  pass 
upon,  have  reference  to  damages  alleged  to  hare  been 
suffered  by  the  plaintiff  by  reason  of  the  defendants'  delay, 
interference  or  misconduct.  These  matters  might  have 
been,  and  probably  were,  considered  in  adjusting  the 
amount  of  damages  to  be  awarded  to  the  defendants  on 
account  of  the  non-performance  or  delay  of  the  plaintiff. 
There  is  nothing  on  the  face  of  the  award  to  show  that 
they  did  not  pass  upon  those  claims,  and  there  is  no  proof 
that  they  did  not.  We  do  not  know  what  proofs  were 
before  the  arbitrators  on  this  subject.  There  may  have 
been  none,  or  the  arbitrators  may  have  found  that  those 
claims  were  not  sufficiently  proved,  or  they  may  have 
regarded  them  as  established,  and  applied  them  in  reduc- 
tion of  the  defendants'  damages.  The  submission  was  a 
general  one,  and,  when  this  is  so,  an  award  of  a  sum  of 
money  as  due  from  one  party  to  the  other  will  be  pre- 
sumed to  be  a  full  execution  of  the  submission. 

We  do  not  think  that  the  award  upon  its  face  is  incon- 
sistent with  a  decision  of  all  the  questions  submitted. 
When  this  is  the  case  and  the  arbitrators  state  that  they 
have  passed  upon  all  the  proofs  and  allegations  of  the  par- 
ties as  submitted,  in  the  absence  of  proof  that  they  did 
not,  there  is  a  conclusive  presumption  that  all  questions 
submitted  were  passed  upon.  The  courts  are  always  in- 
clined to  support  the  validity  of  an  award,  and  will  make 
Voi,.  XV.— 3. 
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every  reasonable  intendment  and  presumption  in  favor  of 
its  being  a  final,  certain  and  sufficient  termination  of  the 
matters  in  dispute.  The  matters  in  dispute  appeared  to 
bq  tlie  value  of  the  material  and  labor  furnished  and  per- 
formed by  the  plaintiff,  and  extra  work,  the  amount 
received  on  account  thereof,  and  the  claims  of  either  party 
for  non-performance  and  delay. 

The  reasonable  intendment  is  that  the  arbitrators,  in 
finding  that  the  defendants  had  suffered  certain  damages 
by  reason  of  the  plaintiff's  delay,  passed  upon  the  claims 
of  both  parties  for  non-performance,  delay  or  otherwise, 
and  either  found  that  the  plaintiff  had  p:*oved  no  damages, 
or  considered  such  damages  as  he  may  have  proved  in 
awarding  the  sum  they  did  allow  to  the  defendant.  We 
do  not  think  that  it  appears  that  the  arbitrators  neglected 
or  refused  to  determine  or  pass  upon  any  of  the  questions 
submitted  to  them. 

The  other  objections  of  the  appellant  to  the  award  will 
be  briefly  considered.  Both  parties  admit  that  the  arbi- 
tration in  this  case  was  a  common-law  arbitration  ;  there- 
fore, section  2372  of  the  Code,  in  reference  to  the  filing  or 
delivery  of  the  award,  does  not  apply,  as  that  section 
refers  exclusively  to  arbitration  under  the  Code.  Deliver- 
ing of  the  award  to  both  parties  is  essential  in  common- 
law  arbitrations  where,  by  the  terms  of  the  submission, 
the  award  is  to  be  made  within  a  certain  time.  In  the 
absence  of  any  such  provision,  the  award  is  good  before 
delivering.  The  cases  cited  by  the  learned  counsel  for 
the  appellant  were  decided  upon  the  ground  that,  by  the 
terms  of  the  submission,  the  award  was  to  be  delivered  on 
or  before  a  certain  day.  No  time  was  fixed  for  the  deliv- 
ery of  the  award  in  this  case. 

The  commencement  of  this  suit  was  not  a  revocation  of 
the  arbitration.  Section  2383  of  the  Code  of  Civil  Pro- 
cedure applies  to  all  arbitrations.  That  section  provides 
that  a  revocation,  when  allowed,  must  be  made  by  an 
instrument,  in  writing,  signed  by  the  revoking  party,  or 
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liis  authorized  i^yent,  and  delivered  to  the  arbitrators,  or 
one  of  them. 

We  think  the  arbitrators  had  authority  to  charge  the 
plaintiff  with  the  fees  and  expenses  of  the  arbitration. 
There  is  some  conflict  in  the  decisions  of  other  States  as 
to  the  powclr  of  arbitrators  in  the  matter  of  awarding  costs 
of  the  arbitration,  but  in  this  State  the  rule  may  be  re- 
garded  as  well-established  that  the  power  is  incident  to 
the  authority  of  the  arbitrators,  and  that  it  is  not  essen- 
tial that  it  should  be  conferred  in  terms  by  the  submis- 
sion (Nichols  V.  Bennselaer  Co.  Mut.  Ins.  Co.,  22  JVefid. 
125 ;  Cox  V,  Jagger,  2  Cow.  638  ;  Strang  i\  Ferguson,  14 
Johns.  161). 

We  agree  with  the  learned  judge  before  whom  the  case 
was  tried,  that  it  was  not  proved  that  the  arbitrators  were 
not  impartial  and  disinterested  between  the  parties,  or 
that  in  making  their  award  they  acted  improperly,  dis- 
honestly or  partially,  or  were  moved  by  corrupt,  improper 
or  dishonest  motives ;  and  also  agree  with  him  in  his  con- 
clusions, that  the  right  to  file  the  notice  of  mechanics'  lien 
was  waived  and  surrendered  by  the  submission  and  arbi- 
tration, and  that  the  pl&intiff  has  no  right  in  this  action 
to  recover  the  amount  which  the  award  declares  to  be  due 
from  the  defendants. 

We  can  discover  no  error  in  the  judgment  of  the  special 
term,  and  think  it  should  be  affirmed. 

liABBEMOBE,  Ch.  J.,  concurred. 


-7 


86  CIVIL  PBOCEDUBE  EEPORTS. 


Dnrant  v,  Abendroth. 


DTJEANT,  AT  Executor,  etc.,  Appellant,  v.  ABEND- 
BOTH,  Impleaded,  etc.,  Bespondent. 

SuPBEMB  Coubt,  First  Department,  General  Term,  May, 

1888. 

§  3253. 

Costs — eoBira  aOowano^ — when  properly  granted — Res  cuJ^udicaiUi, 

Where  a  complaint  Vet  forth  nineteen  different  causes  of  action,  mosfe 
of  them  acquired  by  the  plaintiff  hj  assignments  from  the  per- 
sons in  whose  favor  they  were  alleged  to  exist,  and  the  trial  of 
the  action,  as  well  as  the  preparation  of  the  answer,  required  the 
examination  of  the  facts  of  each  of  these  causes  of  action  and 
the  trial  resulted  in  the  dismissal  of  the  complaint  as  to  three 
of  the  causes  of  action,  and  in  judgment  in  favor  of  the  defend- 
ant upon  seven  causes  of  action,  upon  which  the  complaint 
demanded  judgment  for  $11,422.20,  and  in  the  dismissal  of  the 
complaint  as  to  three  other  causes  of  action,  and  in  favor  of  the 
plaintiff  upon  the  other  causes  of  action,  and  the  court  granted 
the  defendant  an  extra  allowance  of  $500,  and  the  plaintiff  an 
extra  allowance  of  five  per  cent,  upon  the  amount  of  his  recov- 
ery,— Heldy  that  the  case  was  both  difficult  and  extraordinary, 
and  for  that  reason  a  proper  one  for  the  exercise  of  the  discre- 
tion given  to  the  court  to  make  an  additional  allowance  of  costs; 
that  the  allowance  made  to  the  defendant  was  properly  made,  and 
did  not  exceed  the  limit  of  its  discretion,  and  the  order  making 

it  should  be  affirmed. 
Where  the  facts  in  certain  causes  of  action  were  substantially  like 

those  in  another  case,  where  it  was  held  by  the  general  term  of 

the  supreme  court  that  the  plaintiff  was  not  entitled  to  recover, 

and  its  decision  was  afterward  affirmed  by  the  court  of  appeals, 

— Hdd,  that  such  decision  left  no  further  ground  for  controversy 

as  to  the  rights  of  the  parties,  so  far  as  they  were  presented  by 

such  causes  of  action. 

(Decided  May  18, 1888.) 

*  See  Note  on  ApDinoNAii  Aiiix>WAKOBs,  8  N,  Y,  Civ,  Pro,  240. 
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Appeal  bj  plaintiff  from  a  jadgment  entered  upon  a 
verdict  rendered  at  the  circuit  court  in  New  York  county, 
and  also  from  an  order  granting  defendant  an  extra  allow- 
ance of  $500. 

This  action  was  commenced  in  September,  1878,  by 

the  plaintiff's  testator,  upon  nineteen  different  causes  of 

Action  against  the  defendant,  Abendroth,  impleaded  with 

,  John  Griffith  and  George  W.  Wundram,  as  copartners  in 

business  under  the  firm  name  of  Griffith  &  Wundram. 

The  defense  was,  (1)  that  the  defendants,  Griffith  & 
Wundram,  were  copartners  as  general  partners  under  the 
name  of  Griffith  &  ^Tundram,  and  that  the  defendant, 
Abendroth  was  a  special  partner  therein,  and  not  other- 
wise connected  therewith ;  that  all  the  claims  set  forth  in 
the  complaint  arose  against  said  firm,  and  were  claims 
and  demands  against  said  general  partners  ai.d  not  oth- 
erwise ;  that  on  November  23,  1872,  Griffith  &  Wun- 
dram presented  a  petition  for  the  adjudication  in  bank- 
ruptcy of  the  said  firm,  and  that,  in  due  course  of  said 
proceedings,  an  adjudication  was  made  ;  that  said  Grif- 
fith &  Wundram  were  general  partners,  and  this  defend- 
ant, Abendroth,  a  special  partner;  that  diyidends  were 
duly  paid  in  said  proceedings  upon  the  causes  of  action 
numbered  1, 4,  5,  7,  8, 11  and  13  in  the  complaint;  (2)  a 
denial  of  the  13th  cause  of  action ;  (3)  assignments  to 
this  defendant  of  the  6th,  10th,  16th,  16th  and  17th  causes 
of  action;  (4)  a  counter-claim  to  the  9th  cause  of  action; 
and  (6)  the  statute  of  limitations  as  to  the  second,  fourth, 
fourteenth,  fifteenth  and  seventeenth  causes  of  action. 

The  answer  also  set  forth  other  defenses  not  necessary 
to  be  noted  in  connection  with  this  report. 

The  five  causes  of  action  which  it  is  asserted  were 
assigned  to  the  defendant-respondent  on  this  appeal  are 
those  which  are  mentioned  in  the  opinion  as  being  like 
the  claims  in  Allison  v.  Abendroth.  The  complaint  was 
dismissed  as  to  three  of  the   causes  of  action  set  forth 
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therein,  and  judgment  was  rendered  in  favor  of  the  defend- 
ant upon  the  6th,  9th,  10th,  14th,  15th,  16th  and  17th 
causes  of  action,  which  involved  in  the  aggregate  the  sum 
of  $11,402.20,  beside  interest  The  plaintiff  had  judgment 
in  his  favor  upon  the  other  nine  causes  of  action,  for  the 
sum  of  $3,388.53.  At  the  conclusion  of  the  trial,  the  court, 
upon  motion  of  the  respective  parties,  granted  the  plaint- 
iff an  allowance  of  five  per  cent  upon  the  sum  awarded 
him,  and  granted  the  defendant  an  allowance  of  $500. 

The  plaintiff  thereafter  appealed  from  said  judgment,, 
so  far  as  it  was  adverse  to  him,  and  also  from  the  direc- 
tion of  the  judge  granting  the  defendant  an  extra  allow- 
ance.  A  cross-appeal  was  also  tak^n  by  the  defendant, 
which  it  is  not  necessary  to  particularly  refer  to  here. 

Carlisle  Cogges/taU  {Norwood  ik  GoggealiaH,  attorneys),, 
for  plaintiff-appellant 

William  H.  Arnoux  and  David  Btdcher  (Anioux,  Rit(?.h 
&  Woofifordy  attorneys),  for  defendant-respondent. 

Daniels,  J. — ^The  trial  included  the  disposition  of  ten 
different  causes  of  action.  They  were  all  disposed  of  by 
the  court  adversely  to  the  plaintiff.  The  facts  in  five  of 
the  causes  of  action  were  substantially  like  those  in  the 
case  of  Allison  v,  Abendroth  (38  Huriy  586),  upon  which 
it  was  held  by  the  general  term  that  the  plaintiff'  was  not 
entitled  to  recover.  This  decision  has  since  been  affirmed 
by  the  court  of  appeals,  and  reported  in  15  N.  E.  Rep. 
606.  These  decisions  leave  no  further  ground  of  contro- 
versy as  to  the  rights  of  the  parties  so  far  as  they  were 
presented  by  these  five  different  causes  of  action.  The 
other  causes  of  action  were  disposed  of  upon  other 
grounds  arising  upon  the  pleadings  and  the  proo&.  And, 
while  numerous  exceptions  were  taken  to  the  directions 
given  by  the  court  for  the  disposition  of  these  and  the 
other  causes  of  action,  neither  of  them  seems  to  be  well 
founded,  and  upon  neither  has  any  special  reliance  been 


CIVIL  PROCEDUKE  EEPORTS. 


39 


Wohltman  v.  Goit. 


placed  by  the  counsel  in  support  of  the  appeal.  As  to  the 
entire  action,  so  far  as  it  was  considered  at  the  trial,  it 
seems  to  have  been  rightly  disposed  of,  and  the  judgment 
should  be  affirmed.  The  complaint  included  nineteen  dif- 
ferent causes  of  action,  most,  if  not  all,  of  vrhich  were  ac- 
quired by  the  testator  by  assigiiments  from  the  persons  in 
whose  favor  they  were  alleged  to  exist.  The  trial  of  the 
action,  as  well  as  the  preparation  of  the  answer,  required 
an  examination  into  the  facts  of  each  of  these  causes  of 
action  ;  necessarily  rendering  the  case  both  difficult  and 
extraordinary,  and  for  that  reason  a  proper  one  for  the 
exercise  of  the  discretion  given  to  the  court  to  make  an 
additional  allowance  of  costs.  The  allowance  which  the 
court  did  make  amounted  to  the  sum  of  $500,  which  did 
not  exceed  the  limits  to  which  its  discretion  was  subject- 
ed, for  this  purpose,  by  the  Code.  The  order  making  the 
allowance,  as  well  as  the  judgment,  appears  to  have  been 
supported  by  the  facts  of  the  case,  and  both  should  be 
affirmed,  together  with  the  sum  of  $10  costs,  besides  the 
disbursements  on  the  appeal  from  the  order. 

Bbadt,  p.  J.,  concurred. 


WOHLTMAil  V.  GOFF  et  al. 

Supreme  Ooubt,  Fibst  Depabtment,  New  Tobk  County, 

Speoul  Term,  July,  1888. 

§423. 

IHsooniintKmoe — whe^i  cannot  he  witliout  costs — Jiotke  of  ?^o  persftfuU 

claim. 


Where,  after  the  appearance  and  servioe  of  a  demurrer  bj  a  defend- 
ant against  whom  the  complaint  stated  no  personal  claim,  was 
made,  the  plaintiff  moved  to  discontinue  the  action  as  to  him  with- 
out costs, — Hdd,  that  as  no  notice  of  **  no  personal  claim  "  was 
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served  with  tbe  STunmons,  the  action  could  not  be  discontinued 
without  the  payment  of  costs ;  that,  even  if  a  demurrer  Lad  not 
been  served,  a  discontinuance  could  not  be  ordered  in  such  a  case 
except  upon  tbe  payment  of  costs. 

Where,  after  tbe  service  of  answers,  the  plaintiff  in  an  action  moved, 
upon  an  affidavit  setting  forth  that  such  answer  disclosed  facts 
wbicli  rendered  an  amendment  of  the  complaint  necessary,  for 
leave  to  amend  the  complaint,  —  ITeldy  that  the  amendment 
shnu^d  be  allowed  upon  the  usual  terms — which  are  the  payment 
of  taxable  costs  and  the  disbursements  of  the  action  up  to  the 
time  of  the  motion,  and  costs  of  the  motion. 

{Ih'LuiedJulyZ,  1888.) 

Motion  by  the  plaintiff  for  an  order  allowing  him  to 
discontinue  this  action  as  to  the  defendants  Levi  M.  Bates 
and  The  American  Electric  Manufacturing  Co.,  and  to 
serve  an  amended  complaint  upon  the  other  defendants. 

The  complaint  in  this  action  was  served  in  March, 
1888,  and  the  demurrer  of  the  Electric  Manufacturing  Co. 
was  served  on  April  14,  and  the  answer  of  the  other 
defendants  on  April  13. 

The  original  complaint  stated  that  no  personal  claim 
was  made  against  the  defendant,  the  Electric  Manufactur- 
ing Co.  The  plaintiff's  attorney  inadvertently  permitted 
the  time  to  amend  to  expire,  believing  that  an  extension 
thereof  had  been  obtained,  and  thereafter  made  this 
motion. 

The  amended  complaint  set  forth  a  cause  of  action  to 
recover  for  damages  for  breach  of  contract  by  the  defend- 
ants to  employ  the  plaintiff. 

Other  facts  appear  in  the  opinion. 

Clarh  Bell,  for  plaintiff  and  motion. 

John  R,  AJmey,  for  defendant,  The  Electric  Manufactur- 
ing Co.,  opposed. 

William  G,  Bates,  for  defendant  Bates,  opposed. 
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Andrews,  J. — As  notice  of  "  no  personal  claim  "  was 
not  served  with  the  sunin[ions,  as  provided  for  in  section 
423  of  the  Code,  the  court  has  no  power  to  permit  plaint- 
iff to  discontinue  as  to  the  American  Electric  Manufactur- 
ing Company  without  the  payment  of  costs.  The  defend- 
ant's counsel  swears  that  a  demurrer  was  served  on  behalf 
of  that  company,  although  plaintiff's  counsel  states  in  his 
brief  that  no  such  demurrer  was  served.  Whatever  the 
fact  may  be  about  the  demurrer,  as  the  notice  authorized 
by  said  section  423  did  not  accompany  the  summons,  said 
company  is  entitled  to  some  costs  upon  the  discontinuance 
of  the  action  as  to  it.  Of  course,  the  plaintiff  is  not 
entitled  to  discontinue  as  to  Mr.  Bates,  except  on  pay- 
ment of  costs.  The  amendment  of  the  complaint  as  to 
the  other  defendants  should  be  allowed,  upon  the  usual 
terms,  which  are  the  payment  of  the  taxable  costs  and 
disbursements  of  the  action  up  to  the  present  time,  and 
$10  costs  of  this  motion. 

An  order  may  be  entered,  allowing  plaintiff  to  discon- 
tinue as  to  the  American  Electric  Manufacturing  Company 
on  payment  of  costs,  to  be  taxed  by  the  clerk,  without 
costs  of  this  motion ;  also  to  discontinue  as  to  Mr.  Bates, 
on  payment  of  costs,  to  be  taxed  by  the  clerk,  with  $10 
costs  of  this  motion ;  also  to  serve  an  amended  or  supple- 
mental complaint  on  the  other  defendants,  on  payment  of 
one  bill  of  costs  and  disbursements  of  the  actions  to  the 
present  time,  to  be  taxed  by  the  clerk,  and  $10  costs  of 
this  motion. 
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HATTON  V.  MoFADDIN  and  Anothbb. 

SUTBEMB  COUBT,  FiBST    DePABTMENT,  NeW  ToBK  CoUMTT^ 

Special  Tebm,  July,  1888. 
§§  14,  1330,  1361,  1352. 

Appeal'-^v>hen  deposit  will  not  slay  proceedings — when  granting  <^  stay 
discretionary — Contempt — vkat  amomits  to^punishment/or, 

A  Btaj  of  pTooeedingB  x>ending  au  appeal  from  an  interlocntorj  jndg* 
ment  directiDg  the  defendants  to  sign  and  conntersign  a  check 
and  deliver  it  to  the  plaintiff,  and  also  directing  an  accounting 
with  respect  to  other  matters,  cannot  be  obtained  by  depositing 
the  check  so  made  and  countersigned  with  the  county  clerk,  but 
the  question  whether  there  shall  be  a  stay  must  be  determined  by 
the  court  or  a  judge  thereof,  and  is  addressed  to  its  or  his  sound 
discretion. 

Where  a  judgment  required  the  defendants  to  sign  and  counteisign 
a  check  and  deliver  it  to  the  plaintiff,  and  they,  under  advice  of 
their  counsel,  make  and  countersign  such  a  check,  but  deliver  it 
to  the  county  clerk  instead  of  to  the  plaintiff, — Held,  that  the 
defendants  were  guilty  of  contempt  and  should  be  committed  to 
jail  until  they  complied  with  the  provisions  of  the  judgment ;  but 
having  acted  under  the  advice  of  their  attorney,  no  fine  should 
be  imposed  upon  them,  except  the  costs  of  the  motion  to  punish 
them  for  their  contempt. 

(Decided  July  5,  1888.) 

Motion  by  plaintiff  to  ponish  the  defendant  for  con- 
tempt in  refusing  to  obey  a  decree  of  this  conri 

This  action  was  brought  by  one  member  of  a  firm 
after  its  dissolution  to  recover  from  his  copartners  one 
half  of  certain  moneys,  belonging  to  the  firm,  and  also  for 
an  accounting  with  respect  to  the  firm  property. 
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After  a  trial  at  special  term  an  interlocutory  judgment 
waa  entered,  directing  that  the  defendant  White  should 
sign  and  the  defendant  McFaddin  should  countersign  a 
check  on  the  Pacific  Bank  for  one-half  of  certain  moneys 
belonging  to  the  firm  on  deposit,  and  that  they  should 
deliver  the  check  to  plaintiff,  and  also  directing  an 
accounting  with  respect  to  the  property  of  the  firm,  and 
granting  other  reliel 

Other  facts  are  stated  in  the  opinion. 

James  G.  Foley ,  for  plaintiff  and  motion. 
Edfjoard  P.  Wilder^  for  defendants,  opposed. 

Ain)B£ws,  J. — ^This  case  was  tried  at  special  term, 
before  Mr.  Justice  Barrett,  who  decided  it,  at  the  close 
of  the  trial,  without  taking  the  papers.  In  the  lengthy 
oral  opinion  delivered  by  him,  he  commented  in  very 
severe  terms  upon  the  conduct  of  the  defendants,  and 
held,  in  substance,  that  the  acts  complained  of  by  the 
plaintiff  had  not  only  been  done  by  them  without  any 
authority  of  law,  but  also  that  they  had  treatecl  the 
plaintiff  in  a  most  unjust  and  oppressive  manner. 

Among  other  things  Judge  Barrett  decided  that  under 
the  arrangement  between  McFaddin  and  plaintiff  on  the 
one  part,  and  White,  on  the  other,  it  was  White's  duty  to 
divide  the  funds  collected  by  him,  week  by  week,  and 
that  there  was  no  shadow  or  color  of  right  for  locking  up 
White's  share  in  the  Pacific  Bank,  to  await  the  final 
termination  of  certain  actions  for  alleged  infringement  of 
patents,  which  might  not  be  cx»ncluded  for  many  years 
to  come. 

In  pursuance  of  this  decision  the  first  paragraph  of 
the  judgment  provided  that,  within  one  day  after  service 
of  a  copy  of  the  judgment.  White  should  sign,  and  McFad- 
din should  countersign,  a  check  on  the  Pacific  Bank  for 
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one-half  of  the  moneys  of  the  firm  on  deposit  there,  and 
that  such  check  should  then  be  delivered  to  the  plaintifL 

After  the  entry  of  the  decree  a  motion  for  a  stay  of 
proceedings  pending  an  appeal  was  made  before  me,  and 
such  stay  was  granted  upon  terms,  as  to  certain  portions 
of  the  judgment,  and  wholly  denied  as  to  other  portions, 
including  the  said  first  clause,  which  directed  the  signing, 
countersigning  and  delivery  of  said  check.  Subsequently 
Judge  Babbett  expressed  to  me  his  approval  of  this 
decision. 

I  understood  that  such  motion  was  made  under  sec- 
tion 1351  of  the  Code,  and,  so  far  as  related  to  said  first 
clause  of  the  judgment,  was  addressed  to  the  sound  dis- 
cretion of  the  court ;  and  the  stay  as  to  said  first  clause 
was  denied,  for  the  reason  that,  after  a  careful  and  labori- 
ous examination  of  the  case,  I  came  to  the  conclusion 
that  the  views  expressed  by  Judge  Babrett,  in  his  oral 
•  opinion  above  referred  to,  were  correct ;  that  the  appeal, 
so  far  as  it  related  to  said  first  clause  of  the  judgment, 
was  entirely  without  merit,  and  that  the  only  object  of 
asking  for  a  stay  as  to  that  clause  was,  and  the  only  effect 
of  granting  it  would  be,  to  enable  the  defendants  to  con- 
tinue, for  a  long  and  indefinite  time,  their  unjust  and 
oppressive  treatment  of  the  plaintifi,  which  Judge  Bar- 
rett had  so  strongly  condemned.  The  defendants  have 
not  complied  with  said  clause  by  delivering  such  check 
to  the  plaintiff,  and  a  motion  is  now  made  to  punish  them 
for  contempt. 

It  appears  by  the  answering  affidavits  that  White  has 
signed  and  McFaddin  has  countersigned  the  check,  but 
instead  of  delivering  it  to  the  plaintiff,  they  have  delivered 
it  to  their  attorney,  Mr.  Edward  P.  Wilder,  who  has 
delivered  it  to  the  county  clerk  ;  and  it  is  claimed  on 
behalf  of  the  defendants,  that  the  signing  and  counter- 
signing of  the  check,  and  the  delivery  of  it  to  the  county 
clerk,  had  the  effect,  under  sections  1333  and  1351  of  the 
Code,  to  stay  proceedings  as  to  said  first  clause  of  the 
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decree,  although  such  staj  had  been  denied  bj  the  court. 
The  difficulty  about  this  contention  is,  that  sections  1330 
and  1352  applj  to  appeals  from  final  judgments  only,  and 
that  the  judgment  in  this  case  is  an  interlocutory  one. 
The  question  whether  there  should  be  a  stay  as  to  said 
first  clause  is  to  be  determined  by  the  courb  or  a  judge 
thereof  under  section  1351,  and  sections  1330  and  1352 
have  no  application  to  the  matter. 

It  necessarily  follows  that,  as  both  defendants  have 
disobeyed  the  judgment  by  causing  the  check  to  be  deliy^ 
ered  to  the  county  clerk  instead  of  the  plaintiff,  they  are 
both  in  contempt,  and  the  motion  to  commit  them  until 
they  comply  with  said  first  clause  of  the  decree  must  be 
granted. 

As  the  defendants  appear  to  have  acted  under  the 
advice  of  their  attorney,  no  fine  will  be  imposed  upon 
them,  but  $10  costs  of  this  motion  will  be  granted  to  the 
plaintiff  against  each  defendant. 


Estate  op  THOMAS  B.  JONES,  Dboeased. 
FBANE  B.  JONES,  Exeoutor,etc., Appeuant,  EYETJNE 

S.  JONES,  EXEOTJTBIX  AND  LEGATEE,  RESPONDENT. 
SUPKBMB  COUBT,   SeOOND  DEPARTMENT,   GENERAL  TeSM, 

June,  1888. 
§  2719. 

PiXjfmen*  on  aooount  of  legacy  before  expiration  of  one  yetir  from  issu- 
ance of  letters. 

Where,  upon  an  apphcation  for  a  pajment  on  account  of  a  legacy 
before  the  expiration  of  one  year  from  the  date  of  the  issuing  ot 
letters  testamentary,  it  appears  that  the  petitioner  is  the  residuary 
legateeof  the  personal  property  of  the  decedent,  under  the  will, 
wbioh  pzoTided  that  it  should  be  held  by  her  for  the  support  of 
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herself  and  child,  and  at  her  death  or  marriage  it  sbotild  be  given 
in  trust  to  the  executors  for  the  benefit  of  such  child  ;  and  it  also 
appeared  that  the  money  and  other  property  in  the  hands  of  the 
executors,  applicable  to  the  payment  of  legacies,  debts  and  expen- 
ses exceeded  by  at  least  one-third  the  amount  of  debts  and  claims 
against  the  estate,  and  of  all  legacies  which  were  entitled  to  pri- 
ority over  the  petitioner's  daim,  and  of  legacies  or  distributive 
shares  of  the  same  class,  and  that  pecuniary  provision  was  noces- 
sary  for  the  support  of  the  petitioner, — Held,  that  a  decree  was 
])roperly  mode,  requiring  the  payment  and  delivery  to  the  peti- 
tioner of  the  income  of  certain  stocks  constituting  a  portion  of 
the  personal  estate  of  which  she  Was  residuary  legatee,  npon  the 
giving  of  a  bond,  as  required  by  section  2719  of  the  Code  of  Civil 
Procedure. 
(Dfcided  June  25,  1888.) 

Appeal  by  Frank  B.  Jones,  executor,  etc.,  from  a  de- 
cree of  the  surrogate  of  Kings  county,  requiring  the  pay- 
ment of  the  dividends  of  stocks  of  certain  corporations 
belonging  to  the  estate  of  the  decedent,  to  the  petitioner, 
Eveline  Stanton  Jones,  the  widow  of  the  decedent 

The  will  which  devised  the  estate  in  question,  omit- 
ting attestation  clause,  etc.,  reads  as  follows  : 

**  In  the  name  of  God  !  I,  Thomas  B.  Jones,  of  the  city 
of  Brooklyn,  and  State  of  New  York,  being  of  sound  mind 
and  memory,  and  considering  the  uncertainty  of  this  life, 
do  make,  publish  and  declare  this  to  be  my  last  will  and 
testament,  as  follows  : 

''  After  my  lawful  debts  are  paid,  I  give  and  bequeath 
to  my  sons,  William  J.  Jones  and  Frank  B.  Jones,  my 
pew,  number  25,  in  the  Church  of  Holy  Trinity,  situate 
on  the  comer  of  Clinton  and  Montague  streets,  Brooklyn, 
Long  Island,  and  forty  shares  of  the  capital  stock  of  the 
Nassau  Fire  Insurance  Company,  of  the  city  of  Brooklyn, 
now  standing  in  my  name  on  the  books  of  said  company, 
to  be  divided  equally  between  them  ;  and  in  view  of  the 
fact  that  they  will  receive  considerable  amount  insured 
on  my  life,  in  their  mother's  name,  from  several  life  in- 
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stirance  companies^  I  give  and  devise  to  my  dear  wife, 
Eveline  Stanton  Jones,  the  rest,  residue  and  remainder 
of  my  personal  estate^  goods,  chattels  of  whatsoever  kind 
soever,  to  be  held  by  her  for  the  support  of  herself  and 
child,  and  at  her  death  or  marriage,  it  shall  be  given  in 
trust  to  my  executors  for  the  education  and  support  of 
our  said  child,  Hazel  Seymour  Jones,  until  she  arrive 
at  her  majority,  when  it  shall  be  given  to  her.  I^  how- 
ever, the  income  from  my  estate  should  prove  insufficient 
for  the  support  of  my  wife  and  her  child,  my  executors 
are  hereby  authorized  and  directed  to  sell  any  part  of  my 
securities  and  apply  the  proceeds  of  such  sale  to  the  sup- 
port of  my  wife  and  child  and  the  education  of  our  said 
child. 

**I  hereby  appoint  my  wife  Eveline  Stanton  Jones,  and 
my  son  Frank  B.  Jones,  to  be  executors  of  this  my  last 
will  and  testament,  hereby  revoking  all  former  wills." 

Other  facts  appear  in  the  opinion. 

IsLiac  B.  Potter  {Potter  d  Potter^  attorneys),  for  Frank 
B.  Jones,  executor  and  appellant. 

P.  V.  Stantaiiy  for  executrix  and  legatee,  Eveline  Stan- 
ton Jones,  respondent. 

Dtrman,  J. — This  is  an  appeal  from  a  decree  of  the 
surrogate  of  Kings  county  directing  the  payment  of  cer- 
tain moneys  under  the  provisions  of  section  2719  of  the 
Code  of  Civil  Procedure.  The  respondent  was  the  wife  of 
Thomas  B.  Jones,  who  died  in  September,  1887,  leaving 
a  last  will  and  testament,  in  which  he  appointed  her  and 
his  son  Frank,  executors.  By  the  will,  after  bequeathing  a 
pew  in  the  Church  of  the  Holy  Trinity  and  forty  shares  of 
the  capital  stock  of  the  Nassau  Fire  Insurance  Co. 
of  Brooklyn  to  his  two  sons,  the  testator  said,  in  view  of 
the  fact  that  they  (meaning  the  two  sons)  will  receive  a 
considerable  amount  insured  on  my  life  in  their  mother  s 
name  from  several  life  insurance  companies,  I  give  and 
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devise  to  my  dear  wife,  Eveline  Stanton  Jones,  the  rest, 
residne,  and  remainder  of  my  personal  estate,  goods, 
chattels  of  whatsoever  kind,  to  be  held  by  her  for  the 
support  of  herself  and  child,  and  at  her  death  or  marriage 
it  shall  be  given  in  trust  to  my  executors  for  the  education 
and  support  of  our  said  child  until  she  arrives  at  her 
majority,  when  it  shall  be  given  to  her. 

By  the  decree  appealed  from,  it  was  recited  that  the 
money  and  other  property  in  the  hands  of  the  executors 
applicable  to  the  payment  of  debts,  legacies,  and  expenses 
exceeded  by  at  least  one-third  the  amount  of  debts  and 
claims  against  the  estate,  and  of  all  legacies  which  were 
entitled  to  priority  over  the  petitioner's  claim,  and  all 
legacies  or  distributive  shares  of  the  same  class  ;  and  that 
the  said  pecuniary  provision  was  necessary  for  the  sup- 
port of  the  petitioner  ;  and  that  she  was  entitled  to  have 
the  same  ;  and  a  bond  having  been  executed  as  required 
by  section  2719  of  the  Code,  and  filed,  duly  approved,  as 
required  by  said  section,  it  was  ordered  that  the  co-exec- 
utor, Frank  B.  Jones,  as  such  executor,  pay,  assign,  trans- 
fer, and  deliver  to  said  Eveline  S.  Jones,  within  five  days 
aft^r  service  of  a  copy  of  this  decree,  all  dividends  of 
stock  received  by  him  from  the  Hamilton  Fire  Insurance 
Copapany,  Fireman's  Insurance  Company,  United  States 
Insurance  Company,  City  Insurance  Company,  and  the 
Merchants'  Insurance  Company,  belonging  to  the  estate 
of  Thomas  B.  Jones,  deceased.  He  was  also  directed  to 
pay  in  the  same  time  any  dividends  on  any  of  the  stock 
mentioned  in  the  petition  which  he  had  received.  All  the 
property  so  directed  to  be  passed  over  to  the  petitioner 
belonged  to  her  under  the  last  will  and  testament  of  her 
husband,  and  there  was  no  reason  why  her  co-executor 
should  retain  possession  of  the  same ;  and  our  conclusion 
is  that  the  decree  of  the  surrogate  was  just  and  proper, 
and  should  be  affirmed,  with  costs. 

Babnabd,  p.  J.,  and  Pratt,  J.,  concurred. 


I 
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MARSH,  Appellant,  v.  PIERCE,  Respondent. 
Court  op  Appeals,  June,  1888. 

§  1325. 

Appeal  to  court  of  appeals — time  within  which  may  he  taken — w?ieH 

objectuyn  that  it  is  too  late  not  waived. 

AxL  appeal  to  the  court  of  appeals  from  a  final  judgment  must  be 
taken  within  one  year  after  the  judgment  is  entered  and  the  judg- 
ment-roll filed ;  the  limitation  is  absolute,  and  the  time  begins  to 
run  from  the  entry  of  final  judgment  and  the  filling  of  the  roll, 
and  no  notice  of  the  judgment  or  of  its  entry  is  necessary  to  set 
the  time  running. 

Where  the  attorney  for  a  defendant  returned  a  notice  of  appeal^ 
served  by  the  plaintiff's  attorney,  immediately  ui>on  its  receipt^ 
with  a  statement  indorsed  thereon  that  it  was  returned  because  the 
appeal  was  not  taken  within  the  time  required  by  the  Code  of 
Civil  Procedure,  and  also  promptly  returned  a  notice  of  argument 
of  the  appeal  on  the  same  ground, — Held,  that  he  did  not  waive 
his  right  to  a  dismissal  of  the  appeal  by  failing  to  return  three 
printed  copies  of  the  return  upon  the  appeal  served  upon  him  by 
the  plaintifTs  attorney  ;  that,  having  taken  his  stand  and  notified 
the  plaintifiTs  attorney  thereof,  the  defendant's  attorney  was  not 
bound  to  continue  to  return  all  the  papers  which  the  appellant's 
attorney  chose  thereafter  to  serve  ux>on  him. 

{Decided  June  26, 1888.) 

Motion  by  defendant's  attorney  that  an  appeal  attempt- 
ed to  be  taken  by  the  plaintiff  from  a  judgment  of  the 
general  term  of  the  supreme  court  in  the  fourth  depart- 
ment, affirming  a  judgment  in  favor  of  the  defendant,  be 
dismissed  on  the  ground  that  the  notice  of  appeal  was  not 
served  in  time. 

Vol.  XV.- 
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The  facts  are  stated  in  the  opinion. 

WilUam  C.  Anderson^  for  defendant-respondent  and 
motion. 

Corndiiis  E.  StepheuJi,  for  plaintiff-appellant,  opposed. 

Earl,  J. — Judgment  of  affirmance  by  the  general  term 
was  entered  in  this  action  February  6,  1885,  and  the 
pL'dntifi  did  not  serve  notice  of  appeal  therefrom  to  this 
court  until  the  1st  day  of  June,  1886,  nearly  sixteen 
months  thereafter.  He  has  caused  a  return  to  be  made 
to  this  court ;  has  served  notice  of  argument ;  and  has 
placed  the  cause  upon  our  new  calendar.  The  defendant 
has  made  this  motion  to  dismiss  the  appeal  on  the  ground 
that  it  was  not  brought  within  the  time  prescribed  by  the 
Code,  section  1325  of  which  requires  an  appeal  to  this 
court  from  a  final  judgment  to  be  taken  within  one  year 
after  the  judgment  is  entered  and  the  judgment-roll  filed. 
That  is  an  absolute  limitation,  and  the  time  begins  to  run 
from  the  time  the  fiinal  judgment  is  entered,  and  the  roll 
filed  ;  and  no  notice  of  the  judgment  or  of  its  entry  is 
necessary  to  set  the  time  running.  This  is  made  clear  by 
the  subsequent  provision  in  the  same  section  as  to  appeals 
to  this  court  from  orders  of  the  general  term.  It  is  pro- 
vided that  such  appeals  must  be  taken  within  sixty  days 
after  service  **of  a  copy  of  the  order  appealed  from,  and 
a  written  notice  of  the  entry  thereof ;"  and  a  simUar  pro- 
vision is  contained  in  section  1351,  as  to  appeals  to  the 
general  term.  It  was,  doubtless,  supposed,  in  limiting  the 
time  for  appeals  to  this  court  to  one  year,  that  the  party 
desiring  to  appeal  would  have  ample  opportunity  to  obtain 
information  of  the  entry  of  the  judgment  without  any 
notice  thereof  from  the  other  party. 

The  couns  for  the  appellant  claims  that  this  motion 
should  be  denied  on  account  of  the  laches  of  the  respond- 
ent.    The  return  was  filed  in  this  court  on  July  22, 1886, 
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and  on  August  10, 1886,  the  appellant  served  three  printed 
copies  of  the  return  on  the  respondent's  attorney,  and 
they  were  not  returned.  But  the  respondent's  attorney 
immediately  returned  the  notice  of  appeal  served  on  him, 
with  a  statement  indorsed  thereon,  that  it  was  returned 
because  the  appeal  was  not  brought  within  the  time 
required  by  the  Code.  That  was  a  distinct  notice  to  the 
appellant's  attorney,  that  his  appeal  was  too  late,  and  that 
the  respondent  did  not  mean  to  recognize  the  same,  and 
the  appellant  could  not  thereafter  take  any  further  steps 
upon  the  appeal  with  any  expectatioii  that  the  respond- 
ent would  waive  the  objection  he  had  made.  Having 
taken  his  stand  and  notified  the  appellant's  attorney 
thereof,  the  respondent's  attorney  was  not  bound  to  con- 
tinue to  return  all  the  papers  which  the  appellant  s  attor- 
ney chose  thereafter  to  serve  upon  him,  and  he  did  not 
waive  the  objection  he  had  made  to  the  appeal  by  retain- 
ing copies  of  the  printed  case,  which  no  act  of  his  had 
caused  or  induced  the  appellant  to  print  When  the 
attorney  subsequently  noticed  the  cause  for  argument, 
the  respondent's  attorney  immediately  returned  the  notice 
with  a  statement  that  it  was  returned  because  the  notice 
of  appeal  was  not  served  in  time. 

We    are,   therefore,  of  the   opinion  that  the  motion 
should  be  granted  and  the  appeal  dismissed,  with  costs. 

All  concurred. 
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BARKER  V.  PLATT. 

Stjpbekb  CJocrt,  Fibst  Depabtjient,  New  Tobk  Coontt, 

Special  Tebm,  Juke,  1888. 

§501. 

Counter-cUiim — wheti  claim  on  contract  cannot  he  pleaded  as,  in  action 

"^or  tort. 

To  establish  a  counter-claim  in  an  action  for  tort,  it  most  have  arisen 
out  of  the  transaction  set  forth  in  the  complaint  as  the  foundatioa 
of  the  plaintiff's  claim,  or  be  connected  with  the  subject  of  the 
action. 

People  V.  Dennison  (84  N.  Y,  280),  followed. 

In  an  action  brought  to  recover  monejs  collected  bj  the  defendant 
without  authority  for  goods  sold  by  him  as  plaintiff's  agent,  the 
defendant  cannot  set  up  a  counter-^daim  for  commissions  for  sell- 
uig  goods  for  the  plaintiff,  for  the  reason  that  the  subject  of  the 
action  is  wholly  distinct  from  the  contract  between  the  parties  in 
regard  to  the  sale  of  the  goods,  and  from  any  claim  of  the  defend- 
ant  for  moneys  due  him  from  plaintiff  under  that  contract. 

In  such  a  case  the  plaintiff,  to  succeed,  must  prove  that  the  defend- 
ant received  the  money  without  authority;  and  it  is  immaterial 
whether  the  defendant  sold  the  goods  as  the  agent  of  the  plaintiff, 
or  whether  the  plaintiff  sold  them  directly. 

(Decided  June  19,  1888.) 

Trial  of  issue  raised  by  demurrer  to  counter-claim. 

The  plaintiff  brought  this  action  against  the  defendant 
to  recover  the  sum  of  $2,500,  moneys  alleged  to  have  been 
collected  by  the  defendant  without  authority,  from  per- 
sons to  whom  he  had,  as  the  agent  of  the  plaintiff,  sold 
goods  belonging  to  the  plaintiff.  The  defendant,  in  his 
answer,  admitted  receiving  the  money,  asserting  that  he 
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had  authority  to  collect,  and  set  forth  a  counter-claim  for 
commissions  alleged  to  be  due  him  from  plaintiff  for  sell- 
ing goods. 

The  plaintiff  demurred  to  this  counter-claim,  on  the 
ground  that  it  was  not  of  the  character  specified  in  section 
501  of  the  Code  of  Civil  Procedure. 

Charles  B.  HuU)elU  for  plaintiff  and  demurrer. 

Charles  H.  Griffin^  for  defendant,  opposed. 

Xnobaham,  J. — ^The  cause  of  action  set  up  in  the  com- 
plaint is  clearly  an  action  in  tort,  and  not  on  the  contract 
between  plaintiff  and  defendant  For  the  plaintiff  to 
maintain  his  cause  of  action,  he  must  prove  that  the 
moneys  collected  by  the  defendant,  belonged  to  the  plaint- 
iff, and  that  the  defendant  had  collected  and  received  the 
money,  without  authority  from  the  plaintiff.  The  cause  of 
action  arises  out  of  the  unlawful  conversion  by  the  defend- 
ant of  the  plaintiff's  money,  and  it  is  entirely  immaterial 
whether  the  defendant  sold  the  lumber  as  the  agent  of  the 
plaintiff,  or  whether  the  plaintiff  sold  it  directly.  If  the 
defendant  had  authority  to  collect  the  money,  the  plaintiff 
cannot  recover.  The  subject  of  the  action,  therefore,  was 
wholly  distinct  from  the  contract  between  the  parties,  and 
from  any  claim  of  the  defendant  for  money  due  him  from 
the  plaintiff  under  that  contract.  The  case  of  People  v. 
Dennison  (84  N.  Y.  280),  therefore,  applies.  If  this  claim 
should  be  sustained,  and  the  plaintiff  should  fail  to  prove 
on  the  trial  that  the  defendant  had  unlawfully  converted 
his  money  by  collecting  it  without  authority,  the  plaintiff 
must  fail  in  his  action ;  yet  the  defendant  could  proceed 
under  the  counter-claim,  and  recover  an  affirmative  judg- 
ment against  the  plaintiff  upon  the  contract. 

To  establish  a  counter-claim  in  an  action  in  tort  under 
section  501  of  the  Code,  the  cause  of  action  must  have 
arisen  out  of  the  transaction  set  forth  in  the  complaint  as 
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the  foundatioii  of  the  plaintifTs  claim,  or  be  connected  with 
the  subject  of  the  action,  and  this  counter-claim  alleged 
in  the  answer  of  the  defendant,  not  arising  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintifi's  claim,  or  being  connected  with  the  subject- 
matter  of  the  action,  is  not  allowed  by  that  section. 

The  demurrer  must,  therefore,  be  sustained,  and  judg- 
ment ordered  for  plaintiff,  with  costs,  with  leave  to 
defendant  to  amend  his  answer  within  twenty  days,  on. 
payment  of  costs. 


ESTATE  OF  HOBATIO  J.  LAWRENCE,  Deceased. 


Suebogate's  Court,  New  York  County,  May,  1888. 

§§  2722,  et  8€q.,  2726. 

Accounting  of  easectUor — wJien  may  be  ordered. 

Where  more  than  eighteen  months  have  elapsed,  since  a  testator'a 
death,  and  his  executors  have  filed  no  aoconnting,  an  acooimt  may 
be  required  in  order  to  disclose  the  state  of  the  funds,  notwith- 
standing there  is  no  party  entitled  to  present  payment. 

Infant  children  of  a  decedent  who  are  entitled  as  such  to  the 
remainder  of  a  fund,  after  the  termination  of  a  life  estate,  given 
bj  his  will,  are  interested  in  the  estate  within  the  meaning  of  the 
Code  of  Civil  Procedure,  section  2726, — providing  that  a  compul- 
sory accounting  by  an  executor  or  administrator,  may  be  required 
upon  the  petition  of  a  person  interested  in  the  estate  or  fund. 

(Decided  May  4. 1888.) 


Application  by  the  general  guardian  of  infant  heirs  for 
an  accounting  by  the  executors  of  the  decedent's  will. 

Sufficient  facts  appear  in  the  opinion. 
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John  A.  Carney y  for  petitioner. 
Foster  it  Thompson^  for  executors. 

Ransom,  Snrr. — ^Application  by  the  general  guardian 
of  two  infants  for  a  compulsory  accounting.  More  than 
eighteen  months  have  elapsed  since  the  testator^s  death 
and  no  accounting  has  been  filed.  The  respondent  claims 
that  the  petitioners  are  not  '*  parties  interested  in  the 
estate'*  within  section  2726. 

The  petition  alleges  that  the  petitioners  are  interested 
in  the  estate  of  deceased  to  the  extent  of  onereighth  each, 
and  are  particularly  interested  in  a  fund  of  $50,000.  A 
life  estate  in  this  sum  was  given  to  the  wife  of  testator 
(the  grandmother  of  petitioners),  and  after  her  death 
remainder  to  his  children,  one  of  whom  was  the  father  of 
these  infants.  The  grandmother  is  still  living,  but  the 
&ther  of  petitioners  is  dead. 

In  order  to  require  an  account  to  be  rendered,  it  is  not 
necessary  that  there  should  be  a  party  entitled  to  present 
payment.  An  account  may  be  required  in  order  to  dis- 
close the  state  of  the  fund  (Bogart  v.  Van  Yelsor,  4 
Edw.  718).  The  infants  in  this  proceeding  are  the  heirs 
and  next  of  kin  of  their  late  father,  and  are  entitled  as 
such  to  the  remainder  after  the  life  estate  given  by  the 
will.  Persons  so  situated  have  been  held  to  be  **  inter- 
ested in  the  estate  "  within  the  meajiing  of  section  2726 
(Campbell  v.  Purdy,  5  Bed/.  434 ;  Matter  of  Wood,  5  Bein. 
345;  Bed/.  L.  &  P.  669,  670.) 

Motion  granted. 
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BALDWIN  V.  ROOD. 

SupREifE  Court,  Fifth  Depabtment,  Oekebal  Tkbic, 

June,  1888. 

§§  539,  540,  723,  1000. 

Pleading — amendment  of,  on  triaH^-faihire  of  proc^ — what  materiai 

variance  between  proof  and  pleading — Motion  at  general 

term  for  netc  trial  on  exceptions. 

Where  a  cause  of  action  set  forth  in  a  complaint  is  for  a  tort,  the 
court  has  no  power  on  the  trial  to  permit  an  amendment  of  the 
complaint  changing  the  action  to  one  on  contract,  p] 

Where  a  judgment  in  favor  of  a  plaintiff  in  an  action  brought  to 
recover  moneys  paid  on  promissory  notes  on  the  ground  that  the 
plaintiff  was  induced  to  sign  the  notes  through  the  false  «nd 
fraudulent  representations  of  the  defendant,  was  reversed  on 
appeal,  on  the  ground  that  there  was  no  proof  of  fraud,  on  a  second 
trial,  the  proof  being  the  same,  a  nonsuit  is  properly  ordered.  [^] 

Where  in  action  to  recover  moneys  paid  on  a  note  alleged  to  have 
been  signed  by  the  plaintiff  through  the  fraudulent  representa- 
tions of  the  defendant,  the  evidence  showed  that  the  plaintiff 
signed  as  indorser ;  that  the  defendant  had  given  due  notice  to 
plaintiff  that  he  had  demanded  payment  of  the  maker,  and  that  it 
had  been  refused  ;  that  such  notice  was  false ;  and  upon  this 
evidence  the  plaintiff  claimed  that  he  had  paid  the  money  under 
mistake  of  facts, — Held,  that  as  these  facts  were  not  alleged  in 
the  complaint  and  no  issue  joined  upon  the  questions  raised,  the 
court  properly  refused  to  submit  the  same  to  the  consideration 
of  the  jury.  P] 

Where  a  judgment  is  suspended  and  exceptions  ordered  to  be  heard 
in  first  instance  at  general  term,  only  the  exceptions  can  be  con- 
sidered by  the  general  term,  and  where  they  are  not  well  taken  » 
new  trial  must  be  denied.  [^] 

(Decided  June,  1888.) 
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Motion  by  plaintiff  for  a  new  trial  on  exceptions 
ordered  to  be  heard  in  the  first  instance  at  general  term. 

This  action  was  brought  to  recover  the  amount  of  two 
certain  promissory  notes  made  by  one  Maria  E.  fetory  and 
indorsed  by  the  plaintiff  and  delivered  to  the  defendant 
on  or  about  August  30,  1873.  The  complaint  alleged 
that  on  or  about  August  30,  1873,  the  defendant,  in  order 
to  induce  plaintiff  to  become  responsible  to  him  with  one 
Maria  E.  Story  upon  two  certain  promissory  notes,  which 
said  Maria  Story  was  to  give  him  in  part  payment  of  the 
purchase  price  of  the  defendant's  interest  in  a  certain 
business,  made  certain  representations  set  forth  in  the 
complaint  in  respect  to  said  business,  which  representa- 
tions were  false  and  untrue ;  that,  relying  upon  the  truth 
of  said  representations,  he  joined  with  said  Maria  E.  Story 
in  the  execution  of  said  two  promissory  notes,  and  that  at 
maturity  he  was  compelled  to  and  did  pay  said  notes. 

The  complaint  demanded  judgment  for  the  amount  of 
said  notes  and  also  damages  for  the  loss  of  time  devoted 
to  preliminary  negotiations  in  and  about  said  purchase 
and  time  spent  in  trying  to  ascertain  his  rights,  and 
otherwise. 

The  answer  of  the  defendant  set  up  the  statute  of 
limitations,  and  also,  after  admitting  the  sale  of  the  busi- 
ness, denied  each  and  every  other  allegation  of  the  com- 
plaint. 

After  joinder  of  issue  the  case  came  on  for  trial  at 
the  Monroe  county  circuit  in  March,  1884,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $561.47.  An 
appeal  was  taken  from  such  judgment  to  the  general 
term  of  the  supreme  court  in  the  old  fourth  department, 
which  reversed  the  judgment  and  directed  a  new  triaL 
The  second  trial  of  the  action  was  had  in  October,  18S7. 
At  the  conclusion  of  the  plaintiffs  evidence  the  defendant 
moved  to  amend  the  complaint  so  as  to  make  it  an  action 
on  contract,  and  also  requested  that  the  case  go  to  the 
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jury  upon  all  the  qaestions  in  the  case.  The  court  granted 
the  defendant's  motion  and  denied  the  motion  of  the 
plaintiff.  It  also  directed  that  the  exceptions  in  the  first 
instance  be  heard  at  the  general  term,  and  that  judgment 
be  suspended  in  the  mean  time. 

Other  facts  appear  in  the  opinion. 

Turk  it'  Bamum,  for  plaintiff. 

Pleadings  are  to  be  liberally  construed  (Code  Civ.  Pro. 
§  519) ;  and  it  is  ''  sufficient  that  the  requisite  allegations 
can  be  fairly  gathered  from  all  the  averments  of  the  com- 
plaint, though  the  statement  of  them  may  be  argumentative 
and  the  complaint  deficient  in  technical  language.  Zabris- 
kie  V.  Smith,  13  N.  Y.  330  ;  Jordan  v.  Morley,  23  IcL  663. 
Under  the  late  decisions  of  the  court  of  appeals  we  are 
not  to  pay  any  attention  to  forms,  if  we  can  find  in  the 
complaint  any  allegations  which  under  any  view  of  them 
may  give  the  plaintiff  a  right  to  recover.  Butterworth  t\ 
O'Brien,  24  Hoiv.  Pr.  438.  "  The  very  object  of  the  new  sys- 
tem of  pleading  was  to  enable  the  court  to  give  judgment 
according  to  the  facts  stated  and  proved,  without  reference 
to  the  form  used,  or  to  the  legal  conclusions  adopted  by 
the  pleader.  Wright  r.  Hooker,  10  N.  Y.  51.  "  It  does 
not  follow  that  because  the  parties  go  down  to  the  trial 
upon  a  particular  theory  which  is  not  supported  by  the 
proof,  the  cause  is  to  be  dismissed  when  there  are  facts 
alleged  in  the  complaint  and  sustained  by  the  evidence 
sufficient  to  justify  a  recovery  upon  a  different  theory  or 
form  of  action.  There  is  no  substantial  reason  why,  under 
such  circumstances,  a  party  should  be  turned  out  of  court 
and  compelled  to  commence  a  new  action,  thereby  occa- 
sioning expense,  delay,  and  multiplicity  of  suits,  to 
accomplish  a  just  result.  It  is  against  the  spirit  and  let- 
ter of  the  Code,  and  substantial  justice  is  not  promoted 
thereby."    Conaughty  v.  Nichols,  42  N.  Y.  83 

In  an  action  wherein  the  complaint  alleges  fraud, 
inducing  plaintiff  to  pay  money,  plaintiff  may  recover. 
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though  fraud  was  not  proved,  bat  only  facts  warranting 
recovery  for  money  had  and  received.  Byxbie  v.  Wood, 
24  N.  Y.  607 ;  Sparman  v.  Keim,  83  /d  245 ;  Neftel  v. 
Lightstone,  77  Id.  96  ;  Freer  v.  Denton,  61  7(2.  493  ;  Les- 
lie V.  Wiley,  47  Id.  649,  651 ;  Ross  v.  Terry,  63  Id.  613, 
614;  Graves  v.  Wait,  59  Id.  156, 162 ;  Tugman  v.  N.  8.  Co., 
76  Id.  207 ;  Ledwick  v.  McKim,  53  Id.  307,  316. 

In  all  the  above  cases  fraud  was  distinctly  alleged,  and 
the  allegations  were  similar  to  those  in  this  case,  but 
though  so  alleged,  enough  appeared  in  the  complaint  to 
support  an  action  for  money  paid,  hence  the  allegations 
of  fraud  were  disregarded.  In  the  following  cases,  the 
complaints  were  in  form  for  tort,  but  facts  were  stated 
sufficient  to  support  action  on  contract — hdd  that  plaintiff 
could  recover  on  contract :  Conaughty  v.  Nichols,  42  N.  7. 
83  ;  Gordon  v.  Hostetter,  37  Id.  99  ;  Read  v.  Lambert,  10 
Abb.  Pr.  N.  8.  429,  437  ;  Greentree  v.  Rosenctock,  61 
N.  F.  583  ;  Austin  v.  Rawdon,  44  Id.  63,  69  ;  Sheppard  v. 
Earle,  25  Hun,  317  ;  Veeder  v.  Cooley,  2  Id.  74. 

The  trial  proceeded  on  the  theory  that  it  was  an  action 
to  recover  back  money  paid  under  mistake  ;  no  pretense 
was  made  to  the  contrary.  The  general  term  reversed  the 
judgment  herein  on  former  appeal  (22  Weekly  Dig.  386), 
on  the  ground  that  the  payment  was  voluntary.  The  objec- 
tion of  voluntary  payment  being  peculiar  to  an  action  for 
money  paid,  the  decision  on  the  former  apx>eal  sustains 
the  position  that  the  action  is  one  to  recover  money  paid 
under  a  mistake.  If  fraud  be  considered  an  important 
element  in  the  case,  the  action  is  still  on  implied  contract 
for  money  had  and  received^  for  "  an  action  for  money  had 

and  received,  will  lie  for  money  obtained  by  fraud 

The  law  implies  a  promise  to  pay."  Ff^jnan  v.  Knox,  66 
N.  Y.  525.  There  was  no  material  variance  between  plead- 
ing and  proof,  for  defendant  was  not  misled.  Code  Civ. 
Pro.  §  539.  Immaterial  variance  to  be  disregarded.  Bai- 
ley's Trial  Pr.  ch.  212,  and  cases  cited. 

It  was  not  even  pretended  that  defendant  was  misled. 
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Even  if  tliere  was  a  material  variance,  plain tifi  should 
have  been  allowed  to  amend.  Code  Civ.  Pro.  §§  539,  540 ; 
Gbrdon  v.  Hostetter,  37  N.  Y.  99. 

Objections  of  variance  must  be  raised  at  triaL  Belknap 
V.  Sealey,  14  N.  Y.  143. 

TV.  A.  Stdlieiland  (  C.  C.Davidson, attorney), for  defendant. 

Cited,  in  support  of  contention  that  a  recovery  or  proof 
of  a  right  of  action  on  contract  will  not  be  permitted 
where  fraud  is  alleged  as  a  basis  of  an  action  :  Degraw  v. 
Ellmore,  60  N.  Y.l;  Barnes  v.  Quigley,  59  Id.  265 ;  Dud- 
ley V.  Scranton,  57  Id.  424  ;  Bernhard  v.  Seligman,  54  Id. 
661 ;  Belden  v.  State  of  New  York,  103  Id.  1 ;  Button  v. 
Schuyler  Steamboat  Tow  Line,  40  Hun,  422 ;  Code  Civ. 
Fro.  §§  723,  541. 

Barker,  P.  J. — It  is  alleged  in  the  complaint,  as  the 
plaintiffs  cause  of  action,  that  the  defendant  was  about 
to  conclude  a  sale  of  some  personal  property,  of  which  he 
was  the  owner,  to  one  Maria  Strong,  upon  credit,  and,  with 
a  view  of  securing  payment  of  the  notes  which  she  intended 
to  make  and  deliver  to  the  defendant  for  the  purchase 
price,  defendant  solicited  the  plaintiff  to  become  a  party 
thereto,  and  to  induce  him  to  do  so,  the  defendant  made 
certain  false,  fraudulent,  and  untrue  statements  relative 
to  the  value  of  the  property,  with  intent  to  injure  and 
cheat  and  defraud  the  plaintiff.  The  sale  was  concluded, 
and  the  plaintiff  joined  in  the  execution  of  the  notes, 
either  as  maker  or  indorser, — in  which  capacity  is  not 
clearly  established  by  the  evidence.  The  principal  debtor, 
on  account  of  her  insolvency,  was  unable  to  pay  the  notes, 
and  after  their  maturity  the  same  were  paid  by  the  plaintiff 
to  the  defendant  upon  his  demand. 

On  the  former  trial  the  plaintiff  had  a  verdict,  which 

this  court  set  aside,  holding,  among  other  things,  that 

[']     the  evidence  failed  to  establish  any  fraud  on  the  part 

of  the  defendant  in  procuring  the  plaintiff  to  become 
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security  for  the  payment  of  the  notes.  The  evidence  upon 

the  trial  now  under  review  on  that  question  is  pre- 
[']     cisely  the  same.    The  alleged  cause  of  action  is  for  a 

tort)  and  the  court  had  no  power  on  the  trial  to 
amend  the  complaint,  changing  the  cause  of  action  to  one 
upon  contract*  Neither  the  exception  to  granting  a  non- 
suit, nor  the  one  to  the  refusal  to  allow  the  complaint  to 
be  amended,  were  well  taken. 

On  this  trial  the  plaintiff  gave  some  evidence  tending 
to  show  that  he  indorsed  the  notes,  and  did  not  sign  the 
same  as  maker,  and  that  the  defendant  gave  the  plaintiff 
notice  at  the  proper  time  that  he  had  demanded  payment 
of  the  note  of  the  maker,  which  had  been  refused,  and 
that  he  should  look  to  the  plaintiff  for  its  payment.  The 
plaintiff  also  gave  evidence  tending  to  show  that  the 
defendant  did  not  demand  payment  of  the  note  of  the 
maker  at  its  maturity,  and  that  the  statement  contained 
in  the  notice  of  protest  that  he  had  done  so  was  false  and 
untrue.     It  was   upon  this  evidence   thart  the   plaintiff 

claimed  that  he  had  paid  the  money  under  a  mistake 
[•]     of  fact,  and  was  entitled  to  recover  back  the  same  in 

this  action.     None  of  these  facts  were  alleged  in  the 

complaint,   and  no  issue  joined  upon  the  question  thus 

presented,  and  the  court  properly  refused  to  submit  the 

same  to  the  consideration  of  the  jury. 

Upon  this  motion  we  can  only  consider  the  exceptions,t 

and  as  it  appears  that  none  of  them  were  well  taken, 
I*]     the  motion  for  a  new  trial  is  denied,  and  judgment 

ordered  for  the  defendant,  with  costs. 

Haight,  Bradley  and  D wight,  JJ.,  concurred. 


*  See  BufEalo  &  Grand  Island  Ferry  Co.  v.  Allen,  12  JV:  l'.  Cio. 
Pro.  Gi,  and  cases  cited  in  1  BHs^  Code,  under  {  723. 

t  To  this  effect  see  Price  v,  Keyes,  1  Hu7i,  177 ;  Hotcbkiss  r. 
Hodge.  38  Barb.  117;  Ross  v.  Harden,  42  Super,  Ct,  (10  J,  &  S.) 
427;  Emmons  v.  Wheeler,  3  Hun,  645;  Westcott,  v.  "Westcott,  46  Super, 
a.  (14 ,;:  d  S.)  298;  Douglass  v.  Haberstro,  10  Abb.  iV^.  C.  6;  S.  C, 
62  How.  Pr.  29. 
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DAVIS,  Respondent,  v.  NEW  YORK,  LA£E  ERIE  A 
WESTERN  R  R  COMPANY,  Appellant. 

CoTiBT  OF  Appeals,  June,  1888. 

§  72a 

Amendment  (^pleading — when  mat/  be  allowed. 

Where,  in  an  action  brought  b j  an  employee  against  his  employer  to 
reoovcr  for  personal  injuries,  the  complaint  alleged  that  the 
injuries  resulted  from  the  fact  that  the  defendant  failed  to  supply 
the  plaintiff  with  safe  and  suitable  appliances  for  the  conduct  of 
its  business,  and  failed  to  keep  the  same  in  repair,  and  was  care> 
less  in  not  furnishing  a  safe  and  proper  locomotive  engine  to  the 
plaintiff  with  which  to  do  his  work, — Ileklf  that  an  amendment  of 
the  complaint,  by  adding  thereto  an  allegation  that  the  fuel  fur- 
nished for  use  in  the  engine  was  unfit,  unsuitable,  and  dangerous, 
was  properly  aDowed;  that  this  allegation  did  not  constitute  a 
new  cause  of  action,  but  merely  added  additional  specification  to 
the  same  wrong  originally  complained  of. 

It  is  a  fair  test  in  determining  whether  a  new  cause  of  action  is 
alleged  in  an  amended  complaint,  that  a  recovery  upon  the  original 
complaint  would  have  been  a  bar  to  any  recovery  upon  the 
amended  complaint. 

Where,  in  an  action  to  recover  for  personal  injuries  caused  by  negli- 
gence, the  negligence  complained  of  was  the  failure  to  furnish  a 
safe  and  proper  locomotive  engine  for  the  use  of  the  plaintiff,  in 
and  about  the  work  done  by  him  for  the  defendant,  it  seems,  that 
if  the  complaint  was  insufficient  to  permit  proof  that  fuel  fur- 
nished for  use  in  the  engine  was  unfit,  unsuitable,  and  dangerous, 
that  the  judgment  entered  would  not  bar  a  recovery  upon  another 
complaint  containing  the  omitted  allegations. 

It  seems,  that  there  is  no  doubt,  but  that  the  court  at  special  term 
may  allow  an  amendment  of  a  complaint  by  introducing  therein 
even  a  cause  of  action,  barred  by  the  statute  of  limitations,  but 
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in  such  a  case  the  defendant  must  not  be  deprived  of  his  defense 
of  the  statnte. 

Where  a  oonrt  has  power,  in  the  exercise  of  its  discretion  to  allow  an 
amendment  of  a  pleading,  theconrt  of  appeals  has  no  jurisdiction 
to  reyiaw  its  discretion,  and  an  appeal  to  it  from  the  determina- 
tion of  the  oonrt  below  should  be  dismissed. 

{Decided  June  29.  1888.) 


Appeal  by  defendant  from  an  order  of  the  general 
term  of  the  superior  court  of  Bufialo,  affirming  an  order 
of  the  special  term  of  said  court  permitting  the  plaintiff 
to  amend  his  complaint. 


This  action  was  commenced  June  9,  1882,  by  the 
plaintiff,  an  engineer  upon  the  defendant's  railroad,  to 
recover  damages  for  personal  injuries  received  July  25, 
1881,  resulting  from  an  explosion  of  an  accumulation  of 
gas  in  the  fire-box  of  an  engine  belonging  to  the  defend- 
ant, while  the  plaintiff  was  thereupon,  and  whereby  he 
was  blown  therefrom  and  severely  injured. 

Issue  was  joined  herein  July  17, 1882,  and  the  trial 
of  the  action  was  had  in  May,  1884. 

Upon  this  trial  the  plaintiff  offered  evidence  to  show 
the  kind  and  quality  of  coal  furnished  by  the  defendant 
for  use  upon  said  locomotive,  with  a  view  to  show  that 
such  coal  was  of  an  inferior  quality,  and  contaminated  by 
foreign  substances,  and  that  because  thereof,  quantities 
thereof  would  pass  through  the  flues  of  the  engine,  and 
thence  into  the  smoke  stack,  where,  coming  in  contact 
with  the  netting  placed  therein,  it  clogged  up  the  smoke 
stock,  and  prevented  the  passage  of  gas  and  smoke.  This 
evidence  was  objected  to  on  the  ground  that  there  was  no 
averment  to  support  it  in  the  complaint,  and  a  judgment 
in  favor  of  the  plaintiff  was  reversed  on  this  ground  by 
the  general  term  upon  appeal.  Thereafter,  in  March,  1887, 
the  plaintiff  applied  to  the  special  term  for  leave  to 
amend  his  complaint,  and  his  motion  was  granted,  and 
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the  order  made  by  special  term  affirmed  on  appeal  by  the 
general  term.* 

*  The  following  is  the  opinion  of  the  general  term  of  the  super- 
ior court  of  Bufblo  filed  on  making  this  determination  : 

Hatch,  J. — ^The  point  now  made  is,  that  the  amendment  seeks  to 
bring  in  a  new  cause  of  action,  which  is  barred  by  the  statute  of  limi- 
tations. It  is  not  contended,  but  that  if  the  action  were  commenced 
on  the  day  of  application  to  amend,  it  would  be  barred  by  the  stat- 
ute (Code  Civ,  Pro.  {  382,  subd.  5). 

I  am  not  prepared  to  adopt  the  proposition  that  the  amendment 
here  asked  for,  brings  in,  de  novo,  a  fresh  cause  of  action.  The  plaint- 
iff in  his  original  complaint  stated  :  '*  That  it  was  the  duty  of  the 
defendant  to  supply  the  said  plaintiff  with  suitable  and  safe  appH- 
ances  for  the  conduct  of  the  business  in  its  ordinary  run,  and  for 
any  extraordinary  occasions  that  might  be  reasonably  anticipated, 
and  to  keep  the  same  in  repair  ;  that  yet  the  defendant,  not  regard, 
ing  its  duty  in  that  regard,  so  negligentiy ,  carelessly  and  unskillfully, 
conducted  the  said  business,  that  it  failed  to  supply  the  said  plaint- 
iff with  suitable  and  safe  appliances  in  the  conduct  of  said  business, 
and  failed  to  keep  the  same  in  repair,  as  was  proper  and  necessary 
to  do  to  secure  the 'safety  of  said  plaintiff,  of  which  the  said  plaintiff 
was  ignorant ;  but  of  which  the  said  defendant  had  due  and  timely 
notice ;  that  the  said  defendant  was  negligent  and  careless  in  that 
behalf  as  alleged,  in  this,  that  while  on  the  day  and  place  aforesaid, 
the  plaintiff  was  engaged  in  the  discharge  of  his  duties  as  engineer, 
the  defendant  failed  to  furnish  a  safe  and  proper  locomotive  engine, 
with  which  to  do  said  work  ;  but  that  the  said  locomotive  was  out 
of  repair,  defective,  insecure  and  dangerous  to  persons  upon  it.*' 

It  will  be  noticed  that  these  allegations  do  not,  in  terms,  limit 
the  complaint  to  a  defective  locomotive  ;  there  is  connected  with  it, 
the  broader  allegation  of  a  failure  to  furnish  suitable  and  safe  appli- 
ances. 

It  may  be  that  the  pleader  had  in  mind,  as  ai^ued,  that  such  alle- 
gation is  limited  to  the  physical  structure  of  the  engine  ;  there  is  no 
reason,  however,  for  putting  this  limited  interpretation  upon  it.  Its 
larger  signification  embraces  everything  necessary  and  suitable  in  the 
management  of  an  engine.  Fuel  is  as  much  of  an  appliance,  neces- 
sary in  running  an  engine,  as  is  the  receptacle  into  which  it  is  placed 
for  the  purpose  of  generating  steam.  It  is  the  thing  applied  upon 
the  engine  ;  without  it  the  machine  is  dead.  It  is  no  strained  con- 
struction which  holds  that  the  thing  which  produces  life  in  the 
machine  is  an  appliance  of  it,  and  a  very  necessary  one. 
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Morris  Morey,  for  defendant-appellant 

Charles  A.  Podey^  for  plaintiff-respondent. 

Earl,  J. — ^The  amendment  of  the  complaint  which  the 
court  at  special  term  gave  the  plaintiff  leave  to  make,  was 
authorized  by  section  723  of  the  Code.  The  amendment 
did  not  bring  into  the  complaint  a  new  cause  of  action. 
The  cause  of  action  alleged  in  the  original  complaint  was 
to  recover  damages  resulting  from  an  injury  caused  to  the 
plaintiff  by  the  wrong  of  the  defendant,  and  precisely  the 
same  cause  of  action  is  alleged  in  the  amended  complaint. 
It  was  alleged  generally  in  the  original  complaint  that  the 
defendant  so  negligently,  carelessly  and  unskillfully  con- 
ducted its  business  that  it  failed  to  supply  the  plaintiff 
with  suitable  and  safe  appliances  in  the  conduct  of  its 
business,  and  failed  to  keep  the  same  in  repair  as  was 

Fire,  fuel,  oil  and  water,  while  not  component  parts  of  the  engine, 
are,  nevertheless,  applianoes  to  its  operation,  without  which  it  is 
useless.  Assuming,  however,  that  the  allegation  is  limited  to  the 
defective  locomotive  per  se,  I  stiU  think  the  rule  the  same. 

One  of  the  questions  litigated  upon  the  trial  was  whether  the 
netting  in  the  smoke-stack  was  suitable  or  not.  The  evidence  tended 
to  show  that  the  netting  was  proper  or  improper,  depending  upon 
the  character  of  the  coal  used.  With  poor  coal  it  was  too  fine  of 
mesh ;  with  good  coal  it  oonld  be  used  without  difficulty.  Thus  it 
comes  to  the  question,  was  the  engine  a  safe  and  proper  locomotive 
engine,  under  all  the  ciroumstanoes. 

If,  by  reason  of  the  fineness  of  the  mesh,  it  did  not  allow  the  gas 
to  escape,  then  the  proximate  cause  of  the  explosion  was  the  defect- 
ive engine.  I  agree  with  the  learned  judge  at  special  term  that  "  on 
the  amended  complaint  proof  will  be  necessary  as  to  the  construc- 
tion and  adaptation  of  the  engine.*' 

Under  the  test  proposed  by  the  learned  counsel  for  appellant,  his 
contention  cannot  be  upheld  ;  there  can  be  but  one  recovery  for  an 
injury,  and  where  the  allegations  relate  to  and  embrace  the  appliances, 
as  well  as  defect,  in  the  structure,  and  a  recovery  is  had,  either  aix>n 
the  one  or  the  other,  or  both  combined,  it  hardly  needs  argument, 
Vou  XV.. 
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proper  and  necessary  to  do  to  secure  the  safety  of  the 
plaintiff;  and  it  was  specially  alleged  that  the  defendant 
was  negligent  and  careless  in  not  furnishing  a  safe  and 
proper  locomotive  engine  to  the  plaintiff  with  which  to  do 
his  work,  and  that  in  consequence  thereof  he  was  injured. 
It  turned  out  upon  the  trial,  by  proof  given  on  the  part 
of  defendant,  that  the  plaintiff  may  have  been  mistaken 
in  his  particidar  allegation  that  the  engine  was  defective 
and  improper,  and  that  his  injury  may  have  been  caused 
by  improper  coal  furnished  for  use  in  the  engine ;  and, 
therefore,  to  meet  the  case  as  it  might  be  made  upon  the 
evidence,  the  plaintiff  was  permitted  to  insert  in  his 
amended  complaint,  in  addition  to  the  other  allegations, 
averments  that  the  fuel  furnished  for  use  in  the  engine 
was  unfit,  unsuitable  and  dangerous. 

These  allegations  did  not  constitute  a  new  cause  of 
action ;  the  plaintiff  still  based  his  right  to.recover  upon  the 
same  injury  caused  to  him  at  the  same  time  and  place  by 


to  prove  that  such  recovery  would  be  a  bar  to  a  second  action  for  the 
same  injnrj  based  upon  other  causes.  The  converse  is  equally  true. 
The  ruling  of  the  general  term  was  technical,  and,  while  not  disput- 
ing its  correctness,  it  should  not  be  allowed  to  stand  in  the  way  of 
allowing  an  amendment  which  justice  plainly  requires. 

If,  however,  we  assume  that  by  the  amendment  a  new  cause  of 
action  will  be  brought  in,  it  furnishes  no  insuperable  objection 
against  granting  it,  even  though  it  precludes  the  partj  from  availing 
himself  of  the  bar,  created  by  the  statute  of  limitations  (Hatch  i^. 
Central  Nat.  Bank,  78  JV.  3".  487  ;  Eighmie  v.  Taylor,  39  Htm,  366 ; 
Davis  Sewing  Machine  Co.  v.  Tozer,  23  Hun,  530). 

• 

The  order  of  the  court  below  in  granting  the  amendment  and 
imposing  conditions,  rested  clearly  in  its  discretion,  in  the  view  here 
taken  of  the  character  of  the  amendment,  and  no  new  line  of  defense, 
different  from  that  already  made,  will  be  required.  I  see  no  reason 
for  disagreeing  with  the  condition  imposed  in  the  order  (Marsh  v. 
McNair,  25  Run,  314). 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements. 

Titus,  J.,  concurs. 


I 
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the  wrong  of  the  defendant,  and  all  that  was  added  in  the 
amended  complaint  were  additional  specifications  of  the 
same  wrong.  The  plaintiff  when  he  framed  his  original 
complaint  may  have  been  mistaken  as  to  the  cause  of  the 
effects  from  which  he  suffered  the  injury,  but  he  was  not 
mistaken  as  to  his  cause  of  acton. 

It  is  a  fair  test  to  determine  whether  a  new  cause  of 
action  is  alleged  in  the  amended  complaint  that  a  recovery 
had  upon  the  original  complain  would  have  been  a  bar  to 
any  recovery  under  the  amended  complaint  If  the  plaint- 
iff had,  however,  been  beaten  or  non-suited  upon  a  trial 
under  the  original  complaint,  because  of  the  insufficiency 
of  the  allegations  therein  contained,  the  judgment  entered 
would  not  have  barred  a  recovery  under  the  amended  com- 
plaint, because  the  judgment  in  such  case  would  not  have 
passed  against  the  plaintiff  upon  the  merits. 

There  is  no  doubt  that  the  court  may  at  special  term 
allow  an  amendment  of  a  complaint  by  introducing  therein 
even  a  cause  of  action  barred  by  the  statute  of  limitations. 
But  in  such  case  the  defendant  must  not  be  deprived  of 
Us  defense  of  the  statute. 

As  the  court  had  power  in  the  exercise  of  its  discretion 
to  allow  this  amendment,  we  have  no  jurisdiction  to  review 
its  discretion,  and  the  appeal  shotild,  therefore,  be  dis- 
missed, with  costs. 

All  concurred. 


/ 


/ 
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PHTTiTPE,  AS  ExEOXJTOR,  etc.,  AppEauLANT,  t?.  LEVY  ^rr  al.^ 

Respondents. 

SUPBMOB  COUBT  OP  THE  CtTY  OP  NeW  ToRK,  QeNEBAL  TeBM, 

June,  1888. 
§§  1294, 1296. 

Appeal — w?ien  cannot  be  taken  by  foreign  epsecutor  <^  deceased  party. 

Where  a  judgment  was  rendered  against  a  non-resident  bj  defftnlt, 
and  thereafter  he  died,  an  appeal  from  an  order  denying  a  motion 
made  by  his  executrix  who  had  qualified  in  another  State,  but 
not  in  this,  cannot  be  taken  until  she  is  substituted  as  a  party 
in  place  of  her  decedent. 

(BecUled  June  26,  1888.) 

Appeal  by  plaintiffs  executrix  from  an  order  of  the 
special  term  denying  a  motion  made  to  open  a  judgment 
against  the  plaintiff  taken  by  default. 

The  facts  appear  in  the  opinion. 

Marshy  Wilson  &  WaUis^  for  executrix,  appellant. 

2>.  Edgar  Anthony ,  and  H.  Morrison^  for  defendants- 
respondents. 

Tbuax,  J. — Antonio  Philipe  was  a  resident  of  the  State 
of  Alabama.  Judgment  was  rendered  against  him  in  this 
action  by  default  After  the  rendition  of  the  judgment 
the  said  Antonio  Philipe  died,  and  the  appellant,  Ann  M. 
Philipe,  qualified  as  his  executrix  in  the  State  of  Alabama. 
She  has  not  taken  out  letters  in  this  State.  Under  this 
state  of  facts  the  said  Ann  M.  Philipe  made  a  motion  at 
special  term  to  open  the  default  herein ;  that  motion  was 
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denied,  and  from  the  order  denying  the  motion  the  said 
Ann  M.  Philipe  appeals. 

I  am  of  the  opinion  that  the  appeal  shonld  be  dismissed. 
Ann  M.  Philipe  is  not  a  party  to  the  action^  and  therefore 
is  not  within  the  provision  of  section  1294  of  the  Code  of 
Civil  Procedure.  She  is  entitled  to  become  a  party,  and 
may  appeal  when  she  has  complied  with  the  provisions  of 
section  1296  of  the  Code. 

Appeal  dismissed,  with  costs. 

SEDawiGK,  Ch.  J.,  concurs. 


O'SHEA,  B^PONDENT,  V.  MoLEAB,  Appellant. 

Supreme   Coubt,   Thibd    Depabtment,    General   Term, 

May,  188a 

§999. 

2few  tried — wJien  properly  granted  on  ground  that  verdict  is  oorUrary  to 
evidence — imposition  (f  costs  as  condition  of  granting  new  trial, 

'Whexe  a  new  trial  was  granted  by  the  jnstioe  who  tried  a  cause  at 
cirooit,  on  the  ground  that  the  verdict  is  for  insufficient  damage, 
it  will  be  assnmed  on  appeal  that  he  was  familiar  with  the  facts  and 
layoiablj  situated  to  determine  whether  or  not  the  verdict  of  the 
jnry  in  regard  to  the  amount  of  damages  awarded  the  plaintiff 
was  justified  by  the  evidence,  and  his  determination  will  not  be 
reversed. 

'While  it  is  true»  as  a  general  rule,  that  the  verdict  of  a  jury  will  be 
regarded  as  conclusive  upon  a  question  of  fact  where  the  evidence 
is  conflicting  and  inferences  are  to  be  drawn  therefrom,  such 
rule  is  subject  to  exceptions. 

IBHiere  a  jury  in  an  action  under  the  civil  damage  law  for  damages 
resulting  from  death  of  plaintifTs  husband  reach  he  conclusion 
that  the  plaintiff  has  established  a  cause  of  action,  it  is  their  duty 
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to  tfward  a  reasonable  compensation  for  the  injuiy  sustained ;  and 
where  the  amount  agreed  upon  is  an  insignificant  sum,  and  is 
doubtless  the  result  of  a  compromise,  the  verdict  is  properly  set 
aside. 

Where  a  verdict  is  set  aside  as  against  the  evidence,  costs  of  the  cir- 
cuit should  be  imposed  as  a  condition  of  grantlog  a  new  trial, 
and  when  the  order  granting  a  new  trial  directs  that  they  abide 
the  event  of  the  action,  it  will,  in  this  particular,  be  reversed  on 
appeal.  The  rule  requiring  the  imposition  of  costs  in  such  a  case 
is  too  firmly  established  to  be  departed  from,  even  in  a  case  of 
seeming  hardship. 

{Decided  May  17, 1888.) 

Appeal  by  defendant  from  an  order  of  the  St  Lawrence 
county  circuit  court  setting  aside  a  verdict  on  the  ground 
that  the  damages  awarded  are  insufiEicient  and  directing  & 
new  trial 

This  action  was  brought  by  the  plaintiff  under  the  Civil 
Damage  Law  against  the  defendant,  a  hotel-keeper,  to 
recover  damages  for  the  loss  of  support  caused  by  the 
death  of  plaintiff's  husband. 

It  appeared  from  the  evidence  that  the  deceased  was 
a  tailor  by  trade,  earning,  according  to  the  plaintiff's 
testimony,  on  an  average  of  two  dollars  per  day,  but, 
as  several  of  the  defendant's  witnesses  testified,  so  fre- 
quently intoxicated  that  he  did  very  little  worL 

It  appeared  that  on  April  20^  1886,  the  defendant  had 
an  auction  at  his  hotel,  which  the  deceased  attended,  and 
there  became  intoxicated  by  the  use  of  liquor  obtained 
from  the  defendant ;  that  he  remained  at  the  defendant's 
hotel  until  about  eight  o'clock  in  the  evening,  during  which 
time  the  defendant  sold  him  several  drinks  of  whiskey, 
and  then  he  started  to  go  home  with  a  companion,  who 
left  him  near  a  bridge  across  a  river  on  the  road  to  his 
home ;  that  he  was  seen  about  nine  o'clock  P.  M.,  near 
this  bridge,  in  a  very  intoxicated  condition  ;  that  he  fell 
into  the  river  at  this  point  and  was  drowned.  The  defend- 
ant admitted  that  for  ten  years  previous  the  deceased  had 
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been  a  permanent  customer  at  his  bar ;  that  during  all 
this  time  he  had  sold  him  liquor ;  and  the  plaintiff  and 
other  members  of  her  family  testified  that  they  had  for- 
bidden him  to  do  so.  The  jury  rendered  a  verdict  for 
the  plaintiff  and  assessed  the  damages  at  $27 ;  and  the 
court,  upon  motion  of  the  plaintiff's  attorney,  set  the  ver- 
dict aside  and  directed  a  new  trial,  on  the  ground  that  the 
verdict  was  insufficient. 

Other  facts  appear  in  the  opinion. 

Thomas  Sprait,  for  defendant-appellant. 

John  (7.  Keeler,  for  plaintiff-respondent. 

Ingalls,  J. — The  new  trial  was  granted  by  the  justice 
who  tried  the  cause  at  the  circuit,  and  we  may  confidently 
assume  that  he  was  familiar  with  the  facts  of  the  case,  and 
therefore  favorably  situated  to  determine  whether  or  not 
the  verdict  of  the  jury,  in  regard  to  the  amount  of  dam- 
ages awarded  to  the  plaintiff,  was  justified  by  the  evidence. 
While  it  is  true,  as  a  general  rule,  that  the  verdict  of  a 
jury  will  be  regarded  conclusive  upon  a  question  of  fact, 
when  the  evidence  is  conflicting,  and  inferences  are  to  be 
drawn  therefrom,  yet  such  rule  is  subject  to  exceptions. 
Our  examination  of  the  case  has  convinced  us  that  the 
learned  justice  exercised  a  sound  discretion  in  vacating 
the  verdict  of  the  jury,  and  directing  a  new  trial.  Ifc  would 
seem,  from  the  facts,  that  the  jury  could  not  have  agreed 
upon  so  insignificant  a  sum,  as  their  award  of  damages  to 
the  plaintiff,  without  the  sacrifice  of  principle.  Doubt- 
less the  verdict  was  the  result  of  a  compromise  of  the 
most  objectionable  type.  Having  reached  the  conclusion 
that  the  plaintiff  had  established  a  cause  of  action,  it  was 
their  duty  to  award  to  her  a  reasonable  compensation  for 
the  injury  which  she  had  sustained. 

The  order  appealed  from  should  be  affirmed,  except  in 
one  particidar,  viz.,  as  the  verdict  was  set  aside,  and  the 
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new  trial  directed,  upon  the  ground  that  it  was  against 
the  evidence,  costs  of  the  circuit  should  have  been  imposed 
as  a  condition,  to  be  paid  bj  the  plaintiff  to  the  defend- 
ant, instead  of  direction  that  they  abide  the  event  of  the 
action.  This  rule  seems  too  firmly  established  to  be 
departed  from,  even  in  a  case  of  seeming  hardship  (Bailey 
V.  Park,  5  ifaw,  41 ;  Kelly  v.  Frazier,  27  Id.  314).  Upon 
reflection,  we  conclude  that  the  defendant  has  done  no  act, 
nor  omitted  any  duty,  which  can  properly  be  construed 
into  a  waiver  of  his  right  to  such  costs. 

The  order  must  be  corrected  in  the  particular  indi- 
cated, and,  as  thus  amended,  should  be  affirmed.  No  costs 
of  this  appeal  should  be  awarded  to  either  party. 

Learned,  P.  J.,  and  Lakdon,  J.,  concurred. 


LUGAR  ET  AL.,  Respondents,   v.  BYRNES,  Impleaded, 

Appellant. 

Supreme  Court,  First  Department,  General  Term,  May, 

1888. 

§  545. 

Irrelevatit  and  redundant  matter— when  denutl  ofwjoHon  not  reversed  on 

appeal. 

Notwithstanding  allegations  of  a  complaint  might  properly  be  stricken 
out  as  irrelevant  and  redundant,  an  order  denying  a  motion  for 
that  relief  will  not  be  reversed  on  appeal  where  it  does  not  appear 
that  harm  or  injustice  will  be  done  to  the  defendant  by  the  reten- 
tion of  such  allegations. 

{Decided  May  18, 1888.) 

Appeal  by  defendant  from  an  order  of  the  New  York 
county  special  term  denying  a  motion  to  strike  certain 
matters  from  the  complaint  as  irrelevant  and  redundant. 
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This  action  was  brought  to  procure  a  judgment  decree* 
ing  a  discovery  as  to  the  facts  and  circumstances  attending 
the  execution  of  certain  deeds  and  to  have  the  same 
declared  null  and  void,  and  that  the  title  to  such  property 
be  confirmed  and  established  as  a  part  of  the  estate  of 
Maria  Mulock,  deceased. 

The  defendant,  Byrnes,  moved,  after  the  service  of  the 
summons  and  complaint,  for  an  order  striking  from  the 
complaint  several  allegations  on  the  ground  that  they 
were  irrelevant  and  redundant. 

The  motion  was  denied  by  the  New  York  county  spe- 
cial term  and  an  appeal  duly  taken  by  the  defendant 
Byrnes  from  the  order  thereupon  entered. 

Ba^  &  KeHei\  for  defendant  Byrne,  appellant. 

Cited,  in  support  of  contention  that  a  party  is  aggrieved 
by  every  unnecessary  allegation  in  a  pleading :  West  v. 
Carpenter,  5  Hoio.Pr.  63 ;  Isaac  v.  Velomon,  3  Abb.  Pr.  464. 

Bobert  L.  Harrison  {Reynolds  it  Harrison^  attorneys),  for 
pbdntifi-respondent. 

Cit-ed,  in  support  of  contention  that  allegations  even  if 
irrelevant  and  redundant,  should  not  be  stricken  out  unless 
the  moving  party  is  prejudiced  thereby :  Town  of  Essex 
V.  N.  Y.  &  Canada  B,  R  Co.,  8  -Him,  361 ;  Younger  v.  DuflSe, 
25  Htm,  242  ;  2  Wait's  Prac  483-485 ;  Duprat  v.  Have- 
meyer,  18  Weekly  Dig.  439. 

Peb  Cxtbiah. — (Van  Brunt,  P.  J.,  Daniels  and  Babt- 
LETT,  JJ.) — ^Although  it  would  not  have  been  error  for  the 
court  below  to  have  granted  the  motion  as  to  some  of  the 
allegations  of  the  complaint  which  are  complained  against 
upon  this  appeal,  yet  as  there  is  no  evidence  that  the 
retention  of  these  allegations  will  in  any  way  embarrass 
the  defendant  in  his  defense,  the  ruling  of  the  court  strik- 
ing them  out  should  not  be  reversed  on  appeal. 

It  is  only  in  those  cases  in  which  harm  or  injustice  will 
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be  done  to  the  defendant  by  the  retention  of  the  allega- 
tions that  such  a  motion  should  be  granted. 

The  case  at  bar  does  not  present  any  such  reason,  and 
the  order  appealed  from  should  be  affirmed,  with  $10  costs 
and  disbursements. 


BBYAN,  Respondent,  v.  WILKINSON,  Impleaded,  etc.^ 

Appellant. 

SxTPBEME  Court,  Second  Department,  General  Term, 

Mat,  1888. 

§  438  et  seq. 

Service  of  summons  hypublicoHon — when  order  for,  properly  granted. 

Where,  in  a  jndgment  creditor's  action  to  set  aside  alleged  frandn- 
lent  assignments  of  copyrights  and  transfers  of  stereotype  plates 
made  by  the  judgment  debtor  and  for  the  appointment  of  a  re- 
ceiver of  the  profits  resulting  from  the  use  thereof,  an  order  was 
made  for  the  service  upon  the  judgment  debtor  of  the  summons 
either  without  the  State  or  by  publication  on  the  ground  that  she 
was  a  non-resident  of  the  State, — Held,  that  a  vacation  of  the  order 
on  the  ground  that  it  did  not  appear  that  the  defendant  had  prop- 
erty within  the  State  was  properly  denied  :  that  under  subdivision 
1  of  section  438  of  the  Oode  of  Civil  Procedure,  the  right  to  an 
order  for  service  by  publication  or  without  the  State,  is  not 
limited  to  cases  where  it  was  shown  that  the  defendant  was  pos- 
sessed of  property  within  the  State,  so  far  as  the  right  to  the  order 
in  the  first  instance  is  concerned. 

{Decided  June  U,  1888.) 

Appeal  by  defendant  Wilkinson  from  an  order  denying 
a  motion  made  by  her  to  vacate  an  order  for  the  service 
of  a  summons  upon  her  by  publication  or  personally  with- 
out the  State. 
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This  action  was  brought  by  the  plaintiff  as  judgment 
creditor  of  the  defendant,  Charlotte  H.  Bichardson,  to 
procure  a  judgment  declaring  null  and  void  assignments 
of  copyrights  and  transfers  of  stereotype  plates,  made  by 
said  defendant,  and  for  an  injunction  restraining  the  de- 
fendants or  either  of  them  from  disposing  of,  transferring, 
incumbering,  or  in  any  manner  interfering  with  said 
property  or  any  part  thereof,  and  that  a  receiver  be  ap- 
pointed with  the  usual  powers  and  duties,  to  whom  the 
defendants  should  be  directed  to  assign  the  said  property 
and  all  other  estate  and  property  of  the  defendant  Char- 
lotte H.  Bichardson. 

The  complaint  set  forth  the  recovery  of  judgment  oy 
the  plaintiff  on  March  18,  1888,  against  the  defendant 
Charlotte  H.  Bichardson,  for  the  sum  of  $13,953.13,  the 
docketing  thereof  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  the  issuing  of  execution  to  the  sheriff 
of  said  city  and  county  and  its  return  unsatisfied ;  that 
prior  to  the  giving  of  the  notes  upon  which  the  judgment 
was  recovered,  the  said  Charlotte  H.  Bichardson  and  one 
Henry  Heath,  were  engaged  in  business  in  the  City  of 
New  York,  under  the  name  of  Bichardson  <&  Co.;  that  said 
Heath  contributed  no  part  of  the  capital  of  said  firm,  and 
the  stock  in  trade  of  said  firm  belonged  exclusively  to 
the  defendant  Charlotte  H.  Bichardson ;  that  subse- 
quently the  business  was  transferred  to  the  defendant,  the 
University  Publishing  Co.,  who  has  since,  and  at  the  time 
of  the  commencement  of  this  action,  continued  to  conduct 
and  carry  on  this  busiaess ;  that  subsequent  to  the  com- 
mencement of  the  action  in  which  said  judgment  was 
recovered,  the  defendant  Charlotte  H.  Bichardson  by  an 
assignment  in  writing  duly  assigned  and  transferred  to 
the  defendant  Martha  Wilkinson,  certain  copyrights  speci- 
fied in  the  complaint  for  the  nominal  consideration  $12,000, 
but  without  any  real  consideration,  and  solely  with  the 
intent  to  defraud  the  plaintiff;  that,  subsequent  to  the 
commencement  of  said  action,  the  University  Publishing 
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Co.  also  transferred  and  assigned  to  the  said  defendant 
Wilkinson,  certain  copyrights  for  a  nominal  consideration 
with  like  intent,  and  that  the  stereotype  plates  from  which 
said  copyright  works  are  printed,  are  the  real  property 
of  Charlotte  H.  Richardson,  although  nominally  transfer* 
red  to  the  University  Publishing  Company  and  in  their 
possession,  and  that  said  transfer  was  made  with  intent 
to  defraud  the  plaintiff;  that  the  returns  of  royalties 
from  the  use  of  said  copyrights  and  stereotypes  are  made 
by  check  of  the  University  Publishing  Company  to  the 
defendant  Martha  Wilkinson,  who  transfers  said  checks 
by  indorsement  to  Charles  B.  Richardson,  and  are  used  by 
him  for  the  support  of  himself  and  the  defendant  Char- 
lotte H.  Richardson ;  that  the  average  income  which  the 
defendant  Charlotte  H.  Richardson  has  received  and  en- 
joyed from  the  University  Publishing  Company  since  the 
recovery  by  the  plaintiff  of  said  judgment  has  been  from 
three  to  five  thousand  dollars  per  annum,  and  that  the 
said  University  Publishing  Company  has  never  paid  a 
dividend  to  its  stockholders;  that  the  said  stereotype 
plates  have  been  carried  out  of  the  State  of  New 
York  into  the  city  of  Boston,  in  the  State  of  Massa- 
chusetts. 

Upon  this  complaint,  duly  verified,  and  on  an  affidavit 
"setting  forth  the  non-residence  of  the  defendants  Char- 
lotte H.  and  Charles  B.  Richardson,  and  of  the  defendant 
Martha  Wilkinson,  and  that  they  could  not  with  reason- 
able diligence  be  served  within  the  State,  an  order  was 
made  directing  the  service  of  the  summons  without  the 
state  or  by  publication.  Thereafter,  the  defendant  Wilkin- 
son appeared  specially  for  the  purpose  of  moving  to 
vacate  and  set  aside  the  order,  and  upon  that  motion  the 
order  appealed  from  was  granted. 

The  court  at  special  term  did  not  write  any  opinion. 

MerriU  &  RogerSy  for  defendant-appellant,  Wilkinson, 
for  purposes  of  motion  and  appeal  only. 


CIVIL  PROCEDUKE  REPOBTS-  77 

MoLeod  r.  Moore. 
Samuel  J?.  Taylor,  for  plaintiff-respondent. 

Dykman,  J. — ^This  is  an  appeal  from  an  order  denying 
a  motion  to  vacate  an  order  of  the  service  of  a  summons 
by  publication. 

We  think  the  appeal  is  without  merit,  and  cannot  pre- 
vail. Subdivision  1  of  section  438  of  the  Code  of  Civil 
Procedure,  seems  to  be  without  Umit  respecting  the  pos- 
session  of  property  in  this  State,  so  far  as  the  right  to 
the  order  is  concerned  in  the  first  instance. 

The  order  should  be  affirmed,  with  $10  costs. 

Babnabd,  p.  J.,  and  Dykman,  J.,  concur. 


MoLEOD  V.  MOORE. 

SXTFBEME  COUBT,  FiBST  DEPARTMENT,  NeW  ToBK  CoUNTT, 

Special  Term,  July,  1868. 

§  438,  et  seq. 

Service  by  qffidavit,  when  affidavit  insufficient* 

An  affidavit  to  procure  an  order  for  the  service  of  a  summons  by 
publication,  is  insufficient,  and  will  be  vacated  on  ^motion  of 
the  defendant  so  sought  to  be  served,  where  it  states  that  such 
defendant  is  a  non-resident  of  the  State,  residing  in  the  State  of 
Pennsylvania,  and  having  a  place  of  business  in  the  city  of  Phil- 
adelphia, in  said  State,  but  does  not  also  state  facts  showing 
that  the  plaintiff  will  be,  with  due  diligence,  unable  to  serve  the 
defendant  within  this  State.  An  allegation  in  such  an  affidavit 
that  the  plaintiff  has  been  and  will  be  unable  to  serve  the  defend- 
ant within  the  State,  is  a  mere  conclusion,  and  not  proof  of  the 
fact. 


*  See  Jerome  v.  Flagg,  post,  p.  79. 
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Bixby  V  Smith  (3  Hun,  62),  followed  ;  Smith  r,  Mahn  (68  Hoir.  Pr., 

885),  distingaished. 
(Decided  July  15, 1888.) 

Motion  by  defendant  that  an  order  for  the  service  of 
the  summons  upon  him  by  publication  be  set  aside  on 
on  the  ground  that  the  affidavit  on  which  it  veas  granted 
is  insufficient. 

The  facts  sufficiently  appear  in  the  opinion. 

Goodrich,  Deady  &  Chodrich,  for  defendant,  for  the  pur- 
poses of  this  motion  only. 

JIaynefi  <t  McCaffray,  for  plaintiff,  opposed. 

Ingraham,  J. — Section  439  of  the  Code  provides  that 
the  order  of  publication  must  be  founded  upon  proof  by 
affidavit  that  the  plaintiff  has  been  or  will  be  unable,  with 
due  diligence,  to  make  personal  service  of  the  summons. 
The  only  facts  alleged  tending  to  show  that  the  plaintiff 
had  been  unable  to  serve  the  summons  within  the  State, 
was  that  defendant  was  a  non-resident  of  this  State,  but 
was  a  resident  of  the  State  of  Pennsylvania,  and  has  a 
place  of  business  at  No.  4A  North  Fifth  street,  Philadel- 
phia. That  may  be  true,  and  yet  the  defendant  might  at 
the  time  have  been  in  the  city  of  New  York,  and  the 
plaintiff  have  knowledge  of  that  fact.  The  allegation  that 
the  plaintiff  had  been  and  would  be  unable  to  serve  the 
defendant  vnthin  the  State,  was  a  mere  conclusion,  and 
not  proof  of  the  fact.  The  cases  cited  by  the  plaintiff 
are  cases  in  which  the  jurisdiction  of  the  court  to  make 
the  order  was  attacked,  and  a  different  rule  applies  when 
the  motion  to  vacate  the  order  was  made  by  the  defend- 
ant in  the  action. 

In  Smith  v.  Mahon  (2  K  Y.  Civ.  Pro.  55),  Davis,  P.  J., 
says  that  in  that  case  he  would  have  grave  doubts  of  the 
sufficiency  of  the  affidavit  if  the  motion  had  been  made 
by  the  defendant. 
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In  Bixby  v»  Smith  (3  Hun,  62),  the  general  term  held 
that  an  affidavit  that  the  defendant  was  a  non-resident, 
and  conld  not,  with  due  diligence,  be  found  within  the 
State,  was  not  sufficient  to  support  the  order. 

This  decision  is  conclusive  upon  this  motion,  and  the 
order  must^  therefore,  be  vacated.  If,  however,  the 
plaintiff  desires  to  appeal,  I  will  stay  all  proceedings 
under  the  order  until  such  appeal  can  be  heard. 


JEBOME,  Respondent,  v.  FLAGKl,  Appellant. 

SUPBEME     COUBT,    SECOND     DepABTMENT,    GENERAL    TeRM, 

May,  1888. 
§  438,  et  seq. 

Service  by  pttblioation, — to/ten  affldcwit  sufficient,* 

Where  the  proof  upon  which  an  order  for  the  service  in  an  action 
upon  a  defendant  by  pnblioation  was  clear  and  oondnsive  that 
the  defendant  was  a  resident  of  the  citj  of  Denver,  Colorado,  and 
absolutely  located  there,  and  the  affidavit  stated '  *  that  said  defend- 
ant cannot  with  dne  diligence  be  served  x>er8onalIy  within  the 
State," — ffeldi  that  it  sufficiently  appeared  that  the  plaintiff  had 
been,  and  would  be  unable,  with  due  diligence,  to  make  personal 
servioe  of  the  summons,  that  the  expression  quoted  mnst  be 
regarded  not  solely  as  a  conclusion  of  law,  but  as  a  statement  of 
laot»  tending  to  show  that  due  diligence  had  been  used. 

(Decided  May  14, 1888.; 

Appeal  by  defendant  from  an  order  of  the  Westchester 
oonnty  special  term,  denying  a  motion  made  by  him  to 
vacate  an  order  for  the  service  of  the  summons  in  this 
action  on  him  by  publication. 

*  See  McLeod  r.  Moore,  ante,  p.  77, 
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The  affidavit,  upon  which  the  order  which  is  sought 
to  be  set  aside  was  granted,  stated  '^  that  the  defendant 
....  is  not  a  resident  of  the  State  of  New  York,  btit  now 
resides  in  the  city  of  Denver,  in  the  State  of  Colorado, 
which  is  his  post-office  address;  that  his  place  of  business 
is  No.  19  Times  Building,  city  of  Denver,  State  of  Colo- 
rado ;  that  said  defendant  cannot  with  due  diligence  be 
served  personally  within  the  State  of  New  York,  as  he  is 
now,  and  has  been,  for  some  time,  a  resident  of  the  city 
of  Denver." 

George  P.  OordeU  (Hdt  (i  BuMer,  attorneys),  for 
defendant-appellant 

James  P.  Saunders^  for  plaintiff-respondent. 

Pbatt,  J. — ^This  is  an  appeal  from  an  order  denying 
a  motion  to  vacate  an  order  of  publication  of  summons 
based  upon  the  ground  that  the  adEdavit  was  insufficient. 
The  proof  was  clear  and  conclusive  that  the  defendant 
was  a  resident  of  Denver,  and  absolutely  located  there, 
and  hence  no  amount  of  diligence  would  avail  to  effect  a 
personal  service  in  this  State.  The  case  of  Kennedy  v. 
Trust  Co.  (101  X.  Y.  487 ;  5  ^V.  E.  Rep.  774),  is  decisive 
of  the  question  raised  here.  The  expression  in  the  affi- 
davit of  plaintiff's  attorney,  ''  that  said  defendant  cannot 
with  due  diligence  be  served  personally  within  the  State," 
must  be  regarded,  not  solely  as  a  conclusion  of  law,  but  as 
a  statement  of  fact  tending  to  show  that  due  diligence  had 
been  used.  Such  was  the  construction  put  upon  a  like 
statement  in  the  Kennedy  Case  {supra).  There  is  no' 
other  point  that  requires  discussion. 

The  order  must  be  affirmed,  with  costs. 

Babnabd,  p.  J.,  concurred. 
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HORNE  ET  AL.,  AS  Board  of  Water  Commissioners  for 

THE  VlLLAOE  OF  SUSPENSION  BRIDGE,  RESPONDENTS, 

r.  CITY  OF  BUFFiVLO  and  Another, 

ApPELiLANTS. 

Sttpreme  Codbt,  Fifth  Department,  General  Term,  June, 

1888. 

§§  982,  983,  1660. 

Place  of  trial — irhai  is  proper,  in  action  for  tiuiscnice — rigJtf  to  change 
ftf  venue — WhcU  is  subjei't  of  action — JtidgmeJit  in  actiofi 

ffrr  nuisance. 

The  plaintiff  in  an  action  cannot  defeat  the  right  of  a  defendant  to 
have  the  trial  thereof  take  place  in  a  particular  county  by  joining 
with  him  another  party,  who  cannot  also  insist  that  the  trial  shall 
take  place  therein,  [i] 

If  either  of  the  defendants  in  an  action  may  demand,  as  a  matter  of 
right,  that  a  trial  take  place  in  a  particular  county,  a  motion  by 
each  defendant  to  change  the  venue  of  the  action  to  that  county 
must  be  granted.  \}] 

At  common  law,  an  action  for  a  nuisance  was  regarded  as  local  in  its 
nature,  and  the  venue  was  required  to  be  laid  in  the  county  where 
the  nuisance  was  situated.  [^] 

i^  seems,  that  if  one  creating  a  nuisance  by  depositing  in  the  Niagara 
rivei,  in  the  county  of  Erie,  foul  substances,  whereby  the  water 
of  that  river,  in  the  county  of  Niagara,  where  it  was  used  for 
drinking  purposes,  was  polluted,  the  indictment  would  have  to 
be  found  and  tried  in  the  county  of  Erie,  where  the  acts  charged 
to  be  unlawful  were  committed.  [^] 

The  right  of  action  in  the  nature  of  the  common-law  writ  for  a  nuis- 
ance, is  preserved  by  the  Code  of  Civil  Procedure,  section  1660. 
and  the  judgment  in  such  action  may  be  for  damages  or  for  the 
removal  of  the  nuisance,  or  for  both.  [^] 

Section  082  of  the  Code  of  Civil  Procedure, — ^providing  that  an  action 
for  ft  nuisance  must  be  tried  in  the  county  in  which  the  subject 
Vox..  XV.— 6. 
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of  the  action,  or  some  part  thereof,  is  situate. — applies  to  all  aotions 
brought  to  abate  a  nuisauce.  whether  the  action  is  legal  or  equi- 
table in  its  nature.  The  intention  of  the  legislature  hj  said 
section,  is  to  make  an  action  for  the  abatement  of  a  nuisance 
local  [6] 

An  action  brought  against  the  city  of  Buffalo  and  its  street  commis- 
sioner to  restrain  the  defendants  from  dumping  foul  substances 
into  the  Niagara  river  in  Erie  county,  whereby  the  waters  of  said 
river  in  Niagara  county  were  polluted,  should  be  tried  in  the 
county  of  Erie,  the  dumping  of  the  refuse  into  the  river  having 
taken  place  in  Erie  county.  Although  no  cause  of  action  arose 
until  the  waters  were  corrupted  in  Niagara  county,  the  cause  of 
action  arose  in  Erie  county,  and  that  is  the  proper  place  for  the 
trial  of  the  action.  [^,  7] 

Where  all  the  official  duties  of  a  street  commissioner  of  a  city  were 
to  be  performed  within  its  corporate  limits,  and  it  does  not  appear 
that  he  committed  any  act  in  his  official  capacity  outside  of  its 
limits,  an  action  to  recover  damages  for,  and  to  restrain  him  from 
dumping  refuse  into  a  river,  whereby  the  waters  thereof  in  a 
neighboring  county  were  polluted,  must  be  tried  in  the  county 
in  which  the  cause  of  action,  or  some  part  thereof,  arose. 

(Decided  June  23,  188S.) 

Appeal  by  the  defendants  from  an  order  of  the  Niag- 
ara county  special  term,  denying  their  motion  to  change 
the  place  of  trial  in  this  action  from  said  county  to  th© 
county  of  Erie. 

The  facts  are  stated  in  the  opinion. 

Frank  C.  Laiighlin,  for  defendants-appellants. 

W.  Carl  Ely,  for  plaintifts-respondents. 

Babeeb,  p.  J. — The  complaint  charges  the  defendants 
"witn  maintaining  a  nuisance.  This  action  is  to  restrain 
the  defendants  from  continuing  the  same.  The  city  of 
Buffalo  authorizes  its  officers  to  collect,  in  large  quanti- 
ties, refuse  matter,  street-sweepings,  and  other  foul  mate- 
rial, which  is  habitually,  and  almost  daily,  deposited  or 
dumped  into  the  current  of  Niagara  river,  thereby,  as  the 
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plaintiff  alleges,  polluting  and  rendering  unfit  for  domes- 
tic use,  the  waters  of  the  said  river  at  several  places 
above  the  Falls.  The  plaintiffs,  as  the  board  of  water 
commissioners  for  the  village  of  Suspension  Bridge,  have 
the  charge  and  management  of  the  water  system  for  that 
village,  and  draw  the  supply  from  Niagara  river  at  a  point 
above  the  Falls  in  the  county  of  Niagara.  The  complaint 
also  alleges  that  the  impure  and  foul  matter  and  sub- 
stances so  deposited  by  the  defendants  are  carried  by  the 
current  of  the  river  down  to  the  place  where  such  water- 
supply  is  drawn  from  the  said  river  by  the  plaintiffs,  ren- 
dering the  same  foul  and  unhealthy,  and  unfit  for  domes- 
tic use. 

For  the  purposes  of  this  appeal,  it  must  be  conceded 
that  the  place  of  dumping  the  said  material  into  the  river 
is  in  the  county  of  Erie.  Both  of  the  defendants  claim 
that  the  proper  place  of  trial  of  this  action  is  in  the 
-county  of  Erie,  under  the  provisions  of  sections  982  and 

983  of  the  Code  of  Civil  Procedure, 
[^]        If    either  defendant  may  demand,    as  matter  of 

right,  that  the  trial  should  take  place  in  Erie  county, 
then  the  motion  should  have  been  granted,  for  the 
plaintiff  cannot  defeat  this  right,  as  to  one  of  the 
defendants,  by  joining  with  him  another  party,  who  can- 
not also  insist  that  the  trial  should  take  place  in  an- 
other county  (People  v.  Kingsley,  8  Hun^  233).  By  sec- 
tion 982  it  is  j)rovided  that  an  action  for  a  nuisance  must 
be  tried  in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated.  The  question  is,  is  the 
subject  of  this  action  situated  in  the  county  of  Erie,  where 
the  foul  substances  are  deposited  in  the  river ;  or  in  the 
county  of  Niagara,  where  the  water  polluted  by  the  said 
substances  is  taken  from  the  stream  for  the  use  of  the 
inhabitants  of  the  village  of  Suspension  Bridge  ? 

The  subject  of  an  action,  as  that  phrase  is  used  in  this 
section,  is  that  which  is  to  bo  directly  affected,  in  case 
the  relief  demanded  by  the  plaintiff  is  granted — as,  in  an 
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action  of  ejectment,  the  land  described  in  the  complaint, 
or,  in  an  action  for  a  nuisance,  the  object  or  strncture  men- 
tioned and  alleged  to  have  been  nnlawfallj  constructed  or 
erected,  or  the  action,  practice,  or  doings  of  the  defend- 
ant, which  are  charged  to  be  illegal,  and  are  stated  in  the 
complaint  as  the  foundation  for  the  relief  demanded. 

In  most  instances  the  subject  of  a  nuisance  has  a  situs, 
and  is  in  some  "w.aj  or  manner  connected  with  or  attached 
to  the  realty,  and  is  capable  of  a  local  description,  so  that 
the  precept  which  may  be  issued  by  the  court  to  carry  its 
judgment  into  effect,  may  designate  the  object  or  struc- 
ture, which  is  to  be  abated  by  the  officer  to  whom  the 

precept  is  directed. 
[']        By  the  common  law,  an  action  for  a  nuisance  is 

regarded  as  local  in  its  nature,  and  the  venue  is 
required  to  be  laid  in  the  county  where  the  nuisance 
was  situated  (M.  &  L  N.  Co.  v.  Douglas,  2  East  [Eng.  K.  B.], 
602 ;  Warren  v.  Webb,  1  Taunt  [Eng.  G  P.],  379 ;  Vt  & 
Mass.  R.  Co.,  r.  Orcutt,  16  Gra7j  [Mass.],  116 ;    Queen  v. 

Cotton,  102  Eng.  C,  L.  [1  EUia  &  E.\  203). 
[']         Before  the  Code,  this  rule   prevailed  in  the  State. 

If  the  defendants  were  to  be  prosecuted  criminally 
for  their  unlawful  action,  as  charged  in  the  complaint, 
the  iodictment  would  have  to  be  found  and  tried  in  the 
county  of  Erie,  where  the   acts  charged  to   be  unlawful 

were  committed. 
[*]         A  right  of  action  in  the  nature  of  the  common-law 

writ  for  a  nuisance  is  preserved  by  section  1660  of 
the  Code  of  Civil  Procedure  (See,  also,  2  R.  S.  427,  § 
1  [3d  ed.]).  The  judgment  in  such  an  action  may  be  for 
damages,  or  for  the  removal  of  the  nuisance,  or  both.  The 
plaintiffs  in  this  Action  seek  to  restrain  the  defendants 
from  repeating  the  unlawful  acts  complained  of,  which, 
if  granted,  will  be   effectually  to  abate  or  discontinue 

the  nuisance  described. 
[^]         The  provisions  of  section  982  apply  to  all  actions 

brought  to  abate  a  nuisance,  whether  the  action  is 
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legal  or  equitable  in  its  character.  The  intention  of  the 
legislature  to  make  an  action  for  the  abatement  of  a 
naisance,  locals  is  clearly  manifested  by  classifying  it  with 
actions  which  are  in  their  nature  local,  such  as  eiectment 

and  waste. 
[*]         I  am   clearly  of  the    opinion    that  the  nuisance 

described  in  the  complaint  is  situated  in  the  coun- 
ty of  Erie,  at  the  place  where  the  defendants  are  in  the 
habit  of  dumping  foul  substances  in  Niagara  river.  The 
defendant,  Martin,  is  the  street  commissioner  for  the 
city  of  Buffalo,  and  a  public  officer.  All  his  official 
duties,  as  prescribed  by  the  charter  of  the  city  of  Buf- 
falo, are  to  be  performed  within  its  corporate  limits, 
which  are  also  within  the  county  of  Erie.  It  is  not  alleged 
that  he  did  any  act  in  his  official  capacity  outside  of  the 
limits  of  the  city  of  Buffalo;  and  as  to  him,  I  think  the 
proper  place  of  trial  is  the  county  of  Erie,  as  provided  by 
section  983.  By  that  section,  all  actions  against  a  public 
officer  for  an  act  done  in  virtue  of  his  office,  must  be  tried 
in  the  county  in  which  the  cause  of  action,  or  some  part 
thereof,  arose.  It  is  often  a  difficult  question  to  deter- 
mine where  the  cause  of  action  arises.  A  breach  of  the 
terms  of  a  contract  gives  a  right  of  action  to  the  party 
who  is  injured  thereby,  and  the  place  where  the  contract 
was  to  be  performed,  and  the  breach  took  place,  is  the 
place  where  the  cause  of  action  arises  (Hibernia  Nat.  Bk. 

V.  Lacombe,  84  N  Y.  367). 
[^]  This  action,  as  to  the  defendant,  Martin,  is  based 

upon  his  action  as  a  public  officer,  and  the  judg- 
ment demanded  that  he,  as  street  commissioner,  be 
restrained  from  dumping  refuse  material,  etc.,  into  the 
Niagara  river  above  the  phice  where  the  plaintiffs  draw 
their  water  supply  therefrom.  This  is  an  action  ex 
ddictOy  and  the  defendant  Martin  has  not  committed  any 
trespass  upon  the  plaintiff's  property,  nor  has  he  done  or 
performed  any  act  in  Niagara  county,  which  has  resulted 
in  an  injury  to  the  plaintiff.   He  is  charged  with  doing  an 
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unlawful  act  in  the  county  of  Erie,  which  has  resulted  in 
a  damage  to  the  plaintiffs.  It  is  true,  as  argued  by  the 
counsel  for  the  plaintiffs,  that  no  cause  of  action  arose  in 
their  favor  until  the  water  of  the  river  was  corrupted  and 
became  unfit  for  use  at  the  place  where  they  draw  their 
supply  therefrom.  But  that  is  one  of  the  consequences 
arising  from  the  defendant's  unlawful  act  done  at  another 
place.  Whatever  may  be  the  form  of  the  action,  the 
breach  of  duty,  or  unlawful  act  complained  of,  is  substant- 
ially the  cause  of  action  (President,  &c  of  Bank  of  Com- 
merce v.  Eutland  &  Washington  E.  E.  Co.,  10  How.  Pr.  1, 9). 
The  order  should  be  reversed,  and  the  place  of  trial 
changed  to  Erie  county. 

Haight,  J.  concurred ;   Bradley,  J.,  concurred  in  the 
result  on  the  last  point  stated  ;  Dwight,  J.,  dissented. 


JELLY  V,  PAEAISO  EEDUCTION  COMPANY. 

SuPEBiOB  Court  of  the   City  of  New  York,  Speoiai, 

Term,  May,  1888. 

§§  2(33,  subd.  5,  1784  et  seq.,  1788. 

(k)rporation'~appointme7it  of  receiver  in  action  for  sequestrctHon — Jttr- 

isdictiaii  of  Neio  York  superior  court 

Subdivision  5  of  section  263  of  the  Code  of  Civil  Procedure, — limit- 
ing the  jarisdiction  of  the  New  York  superior  court  in  judgment 
creditors*  actions  to  cases  in  which  the  judgment  upon  which  the 
action  is  founded  was  recovered  in  the  same  court, — ^is  unconsti* 
tutionali  and  so  inoperative. 

Popfinger  t?.  Yutte  (102  JSf.  F.  42),  followed. 

The  8ni)erior  court  of  the  City  of  New  York  has  within  its  territorial 
limits  jurisdiction  in  equity  co-equal  with  that  of  the  supreme 
court. 
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The  superior  court  of  the  city  of  New  York  has  power  to  appoint  a 
receiver  in  an  action  brought  therein  by  a  judgment  creditor  upon 
a  judgment  recovered  in  the  New  York  court  of  common  pleas 
for  the  sequestration  of  the  property  of  such  corporation. 

(Decided  May  27,  1888.) 

Motion  by  plaintiff  for  the  appointment  of  a  temporary 
receiver  of  the  property,  etc.,  of  the  defendant. 

The  plaintiff  is  a  judgment  creditor  of  the  defendant, 
a  domestic  corporation,  having  recovered  judgment  against 
it  in  the  court  of  common  pleas  for  the  city  and  county 
of  New  York  upon  which  execution  was  duly  issued  and 
returned  unsatisfied.  Subsequent  to  the  return  of  such 
execution,  he  commenced  this  action  for  the  sequestration 
of  the  property  of  the  defendant  and  duly  made  this 
motion. 

James  K,  Duffy y  for  plaintiff  and  motion. 
James  H.  BnUick,  for  defendant,  opposed. 

Dtjgbo,  J. — The  defendant  claims  that  the  superior 
court  can  only  appoint  receivers  in  judgment  creditors' 
actions  when  the  judgment  on  which  the  action  is  founded 
was  recovered  in  the  superior  court.  This  would  be  so, 
were  it  not  that  subdivision  6  of  section  263  of  the  Code  is 
unconstitutional,  and  so  inoperative  (Popfinger  f.  Yutte, 
102  N,  F.  42).  It  seems  that  the  superior  court  of  the 
city  of  New  York  has,  within  its  territorial  limits,  general 
jurisdiction  in  equity  co-equal  with  that  of  the  supreme 
court.* 

Defendant  also  contends  that  the  supreme  court  of  the 
State  of  New  York,  and  it  alone,  has  jurisdiction  to  ap- 
point receivers  of  corporations  in  sequestration  proceed- 
ings, and  in  support  of  his  contention  he  cites  Laws  1870, 
c.  151 ;  Lehigh  Coal  &  Navigation  Co.  r.  Central  Bailroad 

*  See  Brooks  v,  Mexican  Nat.  Oonst'n  Co.,  3  iV.  V,  Civ.  Pro.  36. 
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o£  N.  J.,  43  Hun,  546.  Chapter  151,  Laws  1870,  is  re- 
pealed See  chapter  246,  Laws  1880.  I  have  carefully 
considered  all  the  points  advanced  by  the  defendant,  but 
cannot  convince  myself  otherwise  than  that  the  plaintiff 
is  entitled  to  have  his  application  granted. 
Let  an  order  be  entered  on  notice. 


ROBINSON,  AS  Administratob,  Exa,  Respondent,  v. 
OCEAN  STEAM  NAVIGATION  CO.,  Appellant. 

Superior  Court  of  the  Citt  op  New  York,  General 

Term,  June,  1888. 

§  1780. 

Jurisdictio7i, — when  court  of  this  State  has  not,  qf  foreign  corporation 

— objection  to,  when  cannot  he  waived. 

Where,  in  an  action  apon  a  cause  of  action  which  did  not  arise  within 
this  State,  the  plaintiff  is  a  non-resident  of  this  State  and  the 
defendant  is  a  foreign  corporation,  no  court  of  this  State  has  juris- 
diction of  this  action. 

Brooks  V.  Mexican  National  Construction  Co.  (50  N.  Y.  Super. 
[18  J,  iC  S.]  281 ;  aflTg  3  -.V.  F.  Civ.  Fro.  36),  followed  ;  Popfin- 
ger  V.  Yutte  (102  X.  Y.  42),  distinguished. 

A  non-resident  of  this  State  does  not  become  a  resident  of  this  State 
for  any  purpose  by  force  of  the  granting  of  letters  of  administra- 
tion to  him  within  this  State. 

A  cause  of  action  for  damages  resulting  to  a  decedent's  next  of  kin 
by  her  death  caused  by  the  defendant  is  a  transitory  cause  of 
action  in  tort ;  and,  where  injuries  resulting  in  death  are  inflicted 
outside  of  the  State,  it  arises  without  the  State. 

Where  the  court  has  not  jurisdiction  of  the  person  of  a  defendant 
for  the  reason  that  it  is  a  foreign  corporation,  and  the  plaintiff  is 
a  non-resident,  and  the  cause  of  action  one  that  arose  out  of  the 
State,  the  attention  of  the  court  may  be  turned  at  any  stage  of  the 
action  to  the  want  of  jurisdiction,  and  it  may  then  declare  to  the 
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parties  that  for  that  xeaaon  tbe  proceedings  from  the  beguming 
have  no  legal  effect  and  tliat  no  farther  proceedings  shall  be  taken, 
and  this  maj  competently  be  done  hj  setting  aside  the  summons 
and  all  that  followed. 

No  action  of  a  jndge  can  confer  power  on  the  court  when  the  State 
has  not  given  it,  nor  can  the  judge  or  court,  by  any  action,  remedy 
a  supposed  neglect  of  the  State  to  establish  courts  of  sufficient 
jurisdiction  ;  the  court  can  only  ascertain  what  jurisdiction  has 
been  given. 

(Decided  June  20,  1888.) 

Appeal  by  defendant  from  an  order  denying  its  motion 
to  va^to  the  summous  and  dismiss  the  compkini 

This  action  was  brought  by  John  Bobinson,  who  is  a 
resident  of  Fall  Biyer,  Massachusetts,  and  to  whom  let- 
ters of  administration  had  been  granted  in  this  State  upon 
the  chattels,  etc.,  of  Jane  Lingard  Bobinson,  deceased, 
against  the  defendant,  a  foreign  corporation,  to  recover 
$15,000  damages  for  the  death  of  the  plaintiff's  intestate, ' 
which  is  alleged  to  have  occurred  in  a  collision  between 
the  defendant  s  steamships  Britannic  and  Celticy  on  the 
Atlantic  Ocean  and  within  the  territorial  limits  of  the 
United  Kingdom  of  Great  Britain  and  Ireland. 

The  complaint  sets  forth  at  length  a  statute  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  providing 
for  the  bringing  of  such  an  action  by  the  personal  repre- 
sentative of  a  decedent,  which  statute  is  similar  in  the 
more  important  particulars  to  our  own  statute  upon  the 
subject,  contained  in  sections  1902  et  seq.  of  the  Code  of 
Civil  Procedure. 

This  action  was  begun  by  the  personal  service  of  the 
summons  on  August  27,  1887,  which  was  followed  by  the 
service  of  a  notice  of  appearance  by  the  defendant  on 
October  22, 1887.  The  complaint  was  duly  served,  and 
on  November  14  following,  an  order  was  made  requir- 
ing the  plaintiff  to  file  security  for  costs  on  the  ground 
that  he  was  a  non-resident  of  the  State.     On  January  23, 


/ 
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1888,  the  defendant  served  an  answer,  setting  up,  among 
other  defenses,  that  the  court  had  not  jurisdiction  of  the 
subject  of  the  action ;  and  on  March  24,  it  procured  an 
order  requiring  the  plaintiff  to  show  cause  why  the  sum- 
mons should  not  be  vacated  and  the  complaint  dismissed' 
for  want  of  jurisdiction,  upon  the  return  of  which, 
the  motion  resulting  in  the  order  appealed  from  was 
made. 

Latvrenoe  Godkin  (  Wheeler,  Cortia  d:  GodJctJi,  attorneys),, 
for  defendant-appellant. 

Cited,  in  support*  of  contention  that  a  court  of  this^ 
State  has  not  jurisdiction  of  an  action  brought  by  a  non- 
resident plaintiff  against  a  foreign  corporation  upon  a 
cause  of  action  arising  without  the  State :  Brooks  v,  Mexican 
National  Construction  Co.,  49  ^^wjoer.  Ct.  (17  J.  &  S.)  234  r 
S.  C.  on  reargument,  60  Id,  (18  J.  &  S.)  281 ;  Code  Civ. 
Pro.  §  1780 ;  Ervin  v,  Oregon  Railway  &  Nav.  Co.,  28  Hun^ 
269 

"  The  court  could  not  acquire  jurisdiction  by  consent, 
and  might,  whenever  its  attention  was  called  to  the 
defect  in  the  proceedings,  refuse  to  exceed  the  powers 
conferred  by  the  law  of  its  creation."  Davidsburgh  v. 
Knickerbocker  Life  Ins.  Co.,  90  N.  Y.  526.  And  the  gen- 
eral term  of  the  supreme  court  of  this  State  has  held  thai 
where  the  jurisdictional  defect  is  similar  to  that  in  the  case 
at  bar,  it  can  be  taken  advantage  of  by  a  motion  to  vacate 
the  summons  and  dismiss  all  subsequent  proceedings. 
Bates  V.  New  Orleans,  &c.  R.  R  Co.,  4  Abb,  Pr,  72.  Where 
the  defect  is  one  of  substance,  and  deprives  the  court  of 
jurisdiction,  no  delay  on  the  paxt  of  the  defendant  to  object 
to  such  defect  will  deprive  him  of  his  right  to  have  serv- 
ice of  the  summons  and  all  subsequent  proceedings  set 
aside  as  void.  Titus  v.  Relyea,  8  Abb,  Pr.  177 ;  Williams 
V.  Van  Valkenburgh,  16  How.  Pr.l44;  Hallettr.  Righters, 
13  Id.  43.  Jurisdiction  over  the  subject  matter,  over  the 
cause  of  action,  cannot  be  conferred  on  any  tribunal  by 
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any  act  or  omission  of  the  parties  in  any  form  whatsoever^ 
be  it  consent  or  waiver,  express  or  implied.  Dudley  v, 
Mayhewy  3  N.  T.  26 ;  Chapman  v.  Phenix  Bant,  44  Supei\ 
GL  (12  J.  &  8.)  861 ;  Davidsburgh  v.  Bjuckerbocker  Life 
Ina  Co.,  %QN,Y.  526 ;  Jones  v.  Norwich  &  N.  T.  Trans.  Co., 
50  Barh.  193.  .  .  .  **  And  whether  the  want  or  excess 
of  power  is  objected  to  by  a  party,  or  is  apparent  to  the 
court,  it  must  snrcease  its  action,,  or  proceed  extra-judi- 
ciaUy."  Baldwin,  J.,  in  Bhode  Island  v.  Massachusetts,  12 
Pdera  {U.  8.)  119. 

Thomas  P.  Widces,  for  plaintiff-respondent. 

The  administrator  plaintiff,  by  reason  of  his  having^ 
duly  received  from  the  surrogate  of  the  county  of  New 
York  letters  of  administration,  which  are  still  in  force,  isy 
in  contemplation  of  law,  a  resident  therein.  ...  A 
foreign  administrator,  as  such,  would  have  no  status  in 
this  forum.  This  is  well  settled.  Parsons  v.  Lyman,  20 
N.  r.  103, 112  ;  Morrell  v.  Dickey,  1  Johns.  Clu  153 ;  Doo- 
little  V.  Lewis,  7  Jd.  45 ;  Vroom  v.  Van  Horn,  10  Paige ^  549. 
In  its  essential  features,  the  case  at  bar  is  identical,  in 
this'  respect,  with  the  case  of  Leonard  v,  Columbia 
Steam  Navigation  Company  (84  N.  Y.  48).  .  .  .  Den- 
nick  V.  Bailroad  Co.,   103    U.  8.  21 Dart  v. 

Farmers'  Bank  of  Bridgeport,  27  Barh.  337,  343 

Jurisdiction  of  the  person  of  the  defendant  was  duly 
acquired.  The  defendant  was  not  only  personally  served 
with  the  summons  in  the  manner  authorized  by  Code  Civ. 
Pro.  §  432,  subd.  3,  but  promptly  made  a  voluntary  gen- 
eral appearance  in  the  action,  which  {Code  Civ.  Pro.  §  424), 
was  equivalent  to  personal  service  of  the  summons  upon  it. 
In  this  connection  it  becomes  pertinent  to  consider  the 
provisions  of  section  266  of  the  Code.  ...  A  cause 
of  action  for  wrongfully  causing  the  death  of  a  person, 
accruing  in,  and  given  by  the  statue  of,  one  State  Or 
country,  may  be  enforced  in  any  other  State  or  country, 
where  jurisdiction  of  the  parties  can  be  obtained,  provided 
{hat  the  laws  of  both  States  or  countries  substantially 
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concur  in  giring  a  right  of  action  for  the  injury  complained 
of.  Such  a  cause  of  action  is  transitory  and  personal,  and 
"  in  contemplation  of  law  the  injury  arises  anywhere  and 
everywhere/'  (Leonard  v.  Ck>lumbia  Steam  Nav.  Co.,  84  N. 
Y.  at  p.  62).  The  cause  of  action  at  bar,  therefore,  may 
have  an  arbitrary  venue  assigned  to  it,  and  be  treated  as 
having  arisen  in  the  city  of  New  York.  And  the  authori- 
ties are  now  unanimous,  to  the  effect  that  the  courts  in 
either  State  or  country,  which  can  by  their  process  obtain 
rightful  jurisdiction  over  the  person  of  the  defendant,  will 
enforce  liabilities  arising  in  the  other.  Leonard  v.  Colum- 
bia Steam  Navigation  Co.,  84  N.  F.  48 ;  Dennick  v.  Cen- 
tral R.  R.  Co.  of  N.  J.,  103  U.  S.  11 ;  Stallknecht  v,  Penn. 
R.  R.  Co.,  13  Hun,  451 ;  Burns  v.  Grand  Rapids  &  L  R.  R. 
Co.,  37  Jft.  L.  J.  228 ;  McDonald  v.  Mallory,  77  N.  T 
646 ;  S.  C,  7  Abb.  N.  C.  88 ;  Mahler  v.  Norwich  &  N.  T. 
Trans.  Co.,  36  N.  Y.  352 ;  Debevoise  r.  N.  T.,  Lake  Erie, 
Ac.  R.  R.  Co.,  98  Id.  377 ;  Herrick  v.  Minneapolis,  &c.  Ry. 
Co.,  31  Minn,  11.  Great  Western  Ry.  Co.  v.  Miller,  19 
Mich.  305 ;  Knight  v.  West  Jersey  R.  R.  Co.,  108  Pean. 
260;  Hyde  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  61  /ow;a,  441; 
Central  R.  R.  Co.  v.  Swint,  73  Ga.  651 ;  South  Carolina 
R.  R.  Co.  V.  Nix,  68  Id.,  672  ;  McLeod  v.  Conn.  &  Pass.  R 
R.  R.  Co.,  58  F?.  727 ;  The  Bemina,  56  Law  Times  Rep. 
258 ;  The  Guldfaxe,  2  Eng.  Law  Rep.  Ecc.  dt  Ad.  326 ;  The 

Explorer,  3  Id.  289 If,  however,  it  shall  be 

considered  that  the  cause  of  action  may  not  be  treated  as 
having  arisen  within  the  city  of  New  York,  still  the  court 
has  jurisdiction,  because  the  case  can  be  properly  regarded 
as  an  action  upon  a  contract  made  in  the  city  of  New 
York;  or,  if  not  made,  undoubtedly  performed  in  said 

city Although  the  place  is  not  mentioned  in 

the  complaint,  it  will  be  assumed,  since  the  contrary  does 
not  appear,  that  it  was  made  in  New  York.    Fisher  v. 

Charter  Oak  Life  Ins.  Co.,  14  Abb.  N.  (7.  32 

It  will  be  seen  that  it  is  immaterial  where  the  contract 
for  passage  was  made  for  the  plaintiff's  intestate,  because 
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it  was  perfectly  understood  that  she  was  to  take  passage 

upon  the  steamship  in  the  citj  of  New  York 

Borcle  v.  Eckhart,  3  N.  Y.  132 ;  Bank  of  Commerce  v. 
B.  A  W.  B.  B.  Co.,  10  How.  Pr.  1 ;  Doedt  t\  Wiswall,  15 
IcL  128 ;  Campbell  v.  Champlain  &  St.  Lawrence  B.  B.,  18 
IcL  412  ;  Cumberland  Coal  and  Iron  Co.  v,  Hoffman  Steam 
Coal  Co.,  30  Barb.  159 ;  Whithead  v.  Buffalo,  Ac.  B. 
B.  Co.,  18  Id.  218  ;  Bates  v.  Beynolds,  7  Bosio.  686 ;  Jones 
V.  Norwich  and  New  York  Transportation  Co.,  50  Barb. 
193  ;  McCormick  r..  Penn.  Cen.  B.  B.  Co.,  49  N.  1\  303  ; 
Hiller  v.  BurUngton  4  M.  B.  B.  B.  Co.,  70  N.  Y.  223 ; 
Johnson  v.  Adams  Tobacco  Co.,  14  Hun,  89.  Davidsburgh 
V.  Knickerbocker  Life  Ins.  Co.,  90  N.  Y  626;  Toronto,  &a 
Trust  Co.  v.  Chicago,  B.  &  Q.  B.  B.  Co.,  32  Hun,  190 ; 
Hann  v.  Bamegat  Co.,  7  N.  Y.  Civ.  Pro.  222 ;  Code  Civ. 
Pro.  §§  263, 1780. 

It  has  been  held,  again  and  again,  that  actions  to 
recover  damages  for  personal  injuries,  etc.,  etc.,  could 
properly  be  maintained  in  all  the  courts  of  this  State,  not- 
withstanding the  fact  that  all  the  parties  were  aliens  or 
non-residents,  and  that  the  cause  of  action  arose  abroad. 
Smith  V.  Spinola,  2  Johns.  198 ;  Gardner  v.  Thomas,  14  Id. 
134 ;  Johnson  v.  Dalton,  1  Co2v.  643 ;  Dart  v.  Farmer's 
Bank,  27  Barb.  337 ;  Buse  v.  Mutual  Ben.  Life  Ins.  Co., 
23  N.  Y  616 ;  Mclvor  v.  McCabe,  26  Hota.  Pr.  257 ; 
Smith  V.  Butler,  1  Daly,  608 ;  Latourette  v.  Clarke,  45 
Barb.  327 ;  De  Witt  v.  Buchanan,  64  Id.  31 ;  McCormick 
V.  Penn.  R  B.  Co.,  49  N.  Y  303,  308  ;  Newman  v.  God- 
dard,  3  Hun,  70. 

Sbdgwiok,  Ch.  J. — On  the  motion  below  it  appeared 
clearly  that  the  plaintiff  was  a  non-resident  of  this  State ; 
that  the  defendant  was  a  foreign  corporation,  and  that  the 
cause  of  action  did  not  arise  within  this  State.  No  court 
of  this  State  had  jurisdiction  of  the  action  (Section  1780, 
Code  of  Civil  Procedure). 

We  must  follow  the  case  of  Brooks  v.  Mexican  National 
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Construction  Co.,  50  Super.  Ct  (18  J.  ci  S.)  281  *  that 
decides  that  the  conrt  is  not  in  possession  of  jurisdiction 
against  the  force  of  the  statute  when,  as  here,  the  defend- 
ant had  not  declared  in  his  answer  that  there  is  no  juris- 
diction, and  that  a  waiver  of  the  defense  of  no  jurisdiction 
because  of  non-residence  in  the  city  is  not  a  waiver  of 
the  objections  that  are  grounded  upon  non-residence  in 
the  State. 

The  learned  counsel  for  respondent  argues,  however, 
that  the  plaintiff,  although  otherw.ise  a  non-resident 
of  this  State,  became,  for  the  purpose  of  this  action,  a 
resident  of  the  State,  by  force  of  the  letters  of  administra- 
tion granted  to  him  in  this  county.  I  do  not  recognize 
the  proposition  to  be  valid.  The  non-residence  of  the 
plaintiff  w^as  determined  by  the  existence  of  certain  facts 
before  letters  were  issued  to  him.  By  the  statute  such 
letters  may  be  issued  to  a  non-resident.  The  letters  did 
not  destroy  any  of  the  facts  which  made  him  a  non-resi- 
dent. After  the  letters  were  issued  he  remained  a  non- 
resident, and  ever  since  has  been  a  non-resident. 

While  it  is  certain  that  the  cause  of  action  alleged  is 
not  local,  and  is  transitory,  that  consideration  does  not 
take  the  case  out  of  section  1780  of  the  Code,  which 
makes  a  condition  precedent  of  jurisdiction,  that  the  cause 
of  action  should  arise  within  this  State.  A  transitory 
cause  may  arise  within  any  State.  This  was  a  transitory 
cause  that  arose  without  the  State. 

The  action  was  not  for  damages  to  the  intestate  for  the 
breach  of  a  supposed  contract  with  her,  to  carry  her 
safely,  etc.   The  only  demand  of  damages  in  the  complaint 

*      '  ■■■■■■  M       ^  M^  ■   ■  ■  .  ■■■■■■      MM  ■  ■        ■■■  ^^^M^^^^M^IM^^— ^W  MM  ,       m^^m^^^^K^,^m^^^m,^m^^ 

*  The  opinion  of  the  special  term  in  Brooks  v.  Mexican  Natl 
Construction  Co.  is  reported  in  3  N.  Y,  Civ.  Fro,  36.  The  determin- 
ation there  made  was  affirmed  by  the  general  term  of  the  N.  Y. 
superior  court  (49  Super.  Ct,  [17  J.  <&  S.]  234),  and  confirmed  on 
reargument  (50  Snpei\  Ct.  [18  /.  cC  *S'.]  281),  and  an  appeal  thereafter 
taken  to  the  court  of  appeals  was  dismissed  (93  N.  Y.  647) ,  but  en 
other  grounds. 
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is  for  such  as  resulted  in  her  death  to  her  next  of  kin. 
The  action  was  in  tort  under  Lord  Campbell's  Act. 

I  am  of  opinion  that  the  attention  of  the  court  may 
be  turned  at  any  stage  of  an  action  to  its  want  of  jurisdic- 
tion, like  the  want  here,  and  it  may  then  declare  to  the 
parties  that,  for  that  reason,  the  proceedings  from  the 
beginning  had  no  legal  efficacy,  and  that  no  further  pro- 
ceedings should  be  taken.  This  may  be  competently 
done  by  setting  aside  the  summons  and  all  that  followed. 

It  does  not  appear  that  granting  the  motion  would 
have  violated  section  2,  article  4  of  the  Constitution  of 
the  United  States,  which  provides  that  '*  the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  States.''  No  action  of  a 
judge  can  confer  power  upon  a  court  when  the  State  has 
not  given  it  The  court  can  only  ascertain  what  jurisdic- 
tion has  been  given.  Any  supposed  neglect  of  a  State  to 
establish  courts  of  sufficient  jurisdiction  cannot  be  reme- 
died by  the  action  of  a  judge  or  court. 

The  case  of  Popfinger  v.  Tutte  (102  N.  Y.  42)  is  con- 
fined  to  jurisdictional  defects  mentioned  in  section  263  of 
the  Code. 

I  am  of  the  opinion  that  the  order  appealed  from 
should  be  reversed,  and  that  the  motion  should  be  granted, 
with  $10  costs. 

Frkkdman  and  Tbuax,  JJ.,  concurred. 
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WILSON,  Appellant,  v.  DOR  AN  et  al.,  Respondents. 

CoTJBT  OF  Appeals,  June,  1888. 
§§  600,  731,  et  seq.,  732. 

Pleading — denial  on  iff/ormation  and  belief — Tender,  when  payment 
in  court  necessary  to  perfect — notice  thereof — when  right  to  notice 

not  waived. 

The  title  of  a  plaintiff  to  an  action  to  a  claim  assigned  to  her  upon 
whioh  the  action  is  fonnded  is  put  in  issue  by  an  answer  denying, 
upon  information  and  belief,  "  each  and  every  ''  allegation  of 
the  complaint  not  before  **  specifically  admitted  or  denied. "  [i] 

Bennett  v.  Leeds  Manufacturing  Co.  (14  N.  F.  Civ,  Pro,  441 )»  fol- 
lowed. [1] 

Where  one  having  a  claim  arising  out  of  a  stock  transaction  made  a 
general  assignment  for  the  benefit  of  his  creditors, — Hdd,  that  a 
non-suit  was  properly  ordered  in  an  action  brought  upon  such 
claim  by  one  claiming  under  a  subsequent  assignment  from  the 
original  owner,  as  such  original  owner,  by  virtue  of  its  general 
assignment,  transferred  all  his  interest  therein  to  his  general 
assignee,  pj 

A  defendant,  by  a  plea  of  tender  and  the  payment  of  the  amount 
tendered  into  court,  admits  the  contract  or  duty  sued  upon  and 
the  right  of  the  plaintiff  under  the  contract  and  an  assignment 
thereof  to  the  sum  tendered  ;  but  the  admission  in  such  a  case  goes 
no  further,  and  the  defendant  may  still  defend  against  any  claim 
of  the  plaintiff  beyond  the  sum  tendered,  upon  any  ground  con- 
sistent with  the  admission  of  the  original  contract  or  cause  of 
action,  and»  it  seems,  mskj  insist  upon  the  statute  of  limitations, 
payment  beyond  the  amount  tendered,  or  other  defense,  p] 

Where,  in  an  action  upon  contract,  the  defendant  made  a  tender,  and 
it  was  shown  that  the  plaintiff  had  not  acquired  title  to  the  orig- 
inal cause  of  action, — Held,  that  the  plaintiff  had  not  a  right  to 
recover  on  the  contract  beyond  the  sum  admitted  by  the  tender.  [^] 

A  tender  before  suit  brought,  to  be  available,  must  not  only  be  plead- 
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ed,  but  the  defendant,  before  or  with  his  plea,  must  pay  the  moue  j 
into  conrt,  so  that  it  may  be  Bnbjeot  to  the  plaintifTs  order ;  and 
under  the  former  practice  it  was  also  necessary  that  the  plea 
should  also  be  accompanied  by  a  notice  to  the  plaintifiTs  attorney 
that  the  money  had  been  paid  into  court,  and  if  this  was  done, 
and  the  plaintiff  did  not  establish  a  right  to  recover  a  greater 
sum  than  the  amount  tendered,  the  defendant  was  entitled  to  a 
verdict  or  non-suit.  [5] 

Where  a  defendant  makes  a  plea  of  tender  before  action  brought  and 
pays  the  money  into  court,  but  does  not  serve  notice  of  such  pay- 
ment, and  the  plaintiff  makes  no  objection  to  the  sufficiency  of 
the  answer,  and  goes  to  trial  upon  the  issues  in  the  case,  includ- 
ing that  of  tender,  he  thereby  waives  his  objection  to  the  failure 
of  the  defendant  to  give  notice  of  payment  into  court  [^] 

Where  there  was  a  plea  of  tender  before  suit  brought,  and  a  pay- 
ment into  court,  but  the  question  as  to  whether  the  tender  was 
made  to  the  proper  x>erson  was  litigated, — HHd,  that  the  court 
could  not  properly  take  this  question  from  the  jury,  and  it  was 
error,  therefore,  to  direct  a  non-suit,  unless  it  also  appears  that 
there  was  a  legal  and  sufficient  tender  after  suit  brought.  ['^] 

In  order  to  sustain  a  plea  of  tender  after  suit  brought,  the  defendant 
making  it  must  not  only  pay  the  money  into  court  but  also  give 
notice  as  required  by  Code  of  Civil  Procedure,  J  732,  of  such  pay- 
ment, before  the  trial  and  within  ten  days  after  the  payment,  ^] 
and  although  this  notice  may  be  waived,  the  failure  of  the  plaintiff 
to  return  the  answer  setting  up  such  tender,  which  also  con- 
tained other  defenses.or  to  otherwise  raise  the  question  before  trial, 
is  not  a  waiver  of  the  right  to  insist  on  the  trial  that  there  was  no 
good  tender  after  suit  brought  because  of  the  failure  to  give  the 
statutory  notice.  [*] 

Wilson  V,  Doran  (39  Hun,  88),  reversed. 

{Decided  June  19,  1888.) 

Appeal  by  plaintiff  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  fifth  department  affirm- 
ing a  judgment  of  the  Monroe  county  court  and  an  order 
denying  plaintiff's  motion  for  a  new  trial. 

Beported  below,  39  Huuy  88. 

This  action  was  brought  in  the  Monroe  county  court 
to  leooTer  $600  and  interest 

Vol.  XV.— 7. 


98  CIVIL  PBOCEDURE  EEPORTS. 


Wilson  r.  Doran. 


The  complaint  set  forth  that  the  defendants,  acting  as 
brokers  for  one  George  W.  "Wilson,  purchased  one  hundred 
shares  of  stock  of  the  New  York  Central  and  Hudson 
Eiver  Eailroad  Company ;  that  thereafter  the  said  Wilson 
duly  assigned  and  transferred  all  his  right,  title  and  inter- 
est in  and  to  said  stock  to  the  firm  of  Davis  &  Co.  for 
value ;  that  thereafter,  pursuant  to  the  request  and  order 
of  said  Davis  &  Co.,  the  defendants  sold  said  one  hundred 
shares  of  stock;  and  that,  upon  such  sale,  after  paying  all 
commissions,  charges  and  claims  upon  the  stock,  there 
remained  a  balance  to  the  credit  of  Davis  &  Co.,  as  the 
assignee  of  s^id  Wilson,  of  $600  ;  that  the  said  Davis  & 
Co.  duly  demanded  payment  of  the  same,  which  was 
refused ;  that  thereafter,  the  said  Davis  &  Co.  duly  trans- 
ferred and  assigned  their  claim  against  the  defendants 
for  said  moneys  to  this  plaintiff,  and  the  plaintift  there- 
upon duly  demanded  payment  of  said  sum,  which  was 
refused. 

The  answer  of  the  defendants,  after  admitting  their 
copartnership,  and  that  they  were  engaged  in  business  as 
brokers  and  the  demand  by  Davis  &  Co.  for  the  sum  of 
$600,  denied  that  they  purchased  for  the  said  George  W. 
Wilson  one  hundred  shares  of  stock  of  the  New  York 
Central  and  Hudson  River  Railroad  Co.,  or  that  they  were 
employed  so  to  do,  and  that  they  sold  at  the  request  and 
order  of  said  Davis  &  Co.  one  hundred  shares  of  said  stock, 
or  that  there  was  due  or  owing  to  Davis  &  Co.,  on  account 
of  such  transaction,  $600,  and  also,  "upon  information  and 
belief,  denied  each  and  every  other  allegation  in  said  com- 
plaint contained  not  before  specifically  admitted  or 
denied." 

The  answer  also  set  forth,  as  separate  defenses,  an 
alleged  over-payment  to  George  W.  Wilson  of  $410.08,  and 
a  settlement  with  said  Wilson  whereby  it  was  found  that 
there  was  due  to  said  Wilson  upon  all  transactions  between 
him  and  the  defendants  the  sum  of  $189.32,  and  a  tender 
of  said  last-named  amount ;  also  an  arbitration  and  award 
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to  said  Wilson  of  $189.32,  and  a  tender  thereof  to  Davis 
A  Co.  and  to  said  Wilson. 


Other  facts  appear  in  the  opinion. 

James  S,  Oarlock  (Oarlock  <t  Beach ^  attorneys),  for 
plaintiff-appellant 

Cited,  in  support  of  contention  that  general  denial  was 
insufficient  in  form,  and  did  not  raise  an  issue :  Luce  t;. 
Alexander,  4 -y.  Z  Civ.  Pro.  428 ;  Miller  v.  McCloskey,  1  Id. 
252,  and  note ;  Pratt  Manufacturing  Co.  v.  Jordan  Iron  & 
Chemical  Co.,  5  Id.  372 ;  that  a  confession  and  avoidance 
cannot  be  proved  under  that  form  of  pleading  :  McKjring 
V.  Bull,  16  N.  y.  297,  304 ;  Savage  v.  Com  Ex.  Ins.  Co.,  4 
Bofiw.  1 ;  Koehler  v.  Adler,  18  Alb.  L.  J.  300 ;  Hoffman  v. 
N.  T.,  L.  E.  A  W.  R  R.  Co.,  19  Weekly  Dig.  510 ;  Sheldon 
V.  Sabin,  4:  N.  T.  Oiv.  Pro.  4 ;  Potter  v.  Frail,  67  How.  Pr. 
445 ;  Callaman  v.  Gillman,  67  Id.  464 ;  Lloyd  v.  Burns, 
3SN.  Y.Super.(6J.dS.)^iS;  affi'd,  62  i^.  F.  651;  that 
a  good  form  of  denial  of  a  legal  conclusion  merely,  does 
not  raise  an  issue  :  Emery  v.  Baltz,  94  N.  Y.  408 ;  that 
the  tender  was  insufficient  because  notice  of  payment 
was  not  given :  Code  Civ.  Pro.  §  732 ;  Brown  v.  Fergu- 
son, 2  DeniOf  196 ;  Simpson  v.  Frencli,  25  Hoio.  Pr,  464, 
and  cases  cited ;  Platner  v.  Lehman,  26  Him,  374 ;  Dodge 
V.  Fearey,  19  Huriy  277  ;  that  the  objection  to  the  tender 
was  not  waived  :  Becker  v.  Boon,  61  N.  Y.  317;  Knight  v. 
Beach,  7  AIA.  Pr.  N.  8.  241 ;  that  the  tender  was  a  nullity 
because  not  made  to  the  proper  party  :  Grassy  v.  Schnei- 
der, 50  Hma.  Pr.  134 ;  Hargous  v.  Lahens,  3  Sand.  213 ; 
•  Code  Civ.  Pro.  §  731 ;  Rumsey's  Practice,  617,  318,  §  2. 

John  M.  Beckley,  for  defendants-respondents. 

Cited,  in  support  of  contention  that  general  denial  was 
good :  Allis  v.  Leonard,  46  N.  Y.  688 ;  S.  C,  22  AIL  L.  J. 
28;  Fellows  v.  MuUer,  88  Sfqx^.  Ct.  (J.  &  S.)  137;  Cal- 
houn  V.  Hailon,  25  H'n,  155 ;  also  Smith  v.  Geatz,  59  How. 
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Fr.  274 ;  Parshall  v,  Tillon,  13  Id  7 ;  Genesee  Mutual 
Ins.  Co.  V.  Moynihen,  5  Id  321 ;  Blake  v.  Eldred,  18  Id. 
240 ;  Smith  v.  Wells,  20  Id.  158 ;  Haines  v.  Herrick,  9  AIA 
N.  a  379 ;  Young  v.  Kent,  46  N.  Y.  672 ;  Crane  v.  Crane, 
43  Hun,  309  ;  Gallatin  Nat.  Bk.  v.  Nashville,  &c.  R.  R.  Co., 
4  N*  Y.  Staie  Rep.  714 ;  that  a  denial  of  allegations  of  the 
complaint,  **  upon  information  and  belief,"  is  good :  Wood 
r.  Raydure,  39  Hun,  145,  and  cases  cited;  Zimmerman  i\ 
Hunt,  7  N,  Y.  State  Hep,  778  ;  that  payment  into  court  of 
the  tender  was  waived :  Sheridan  v.  Smith,  2  Hill,  538 ; 
Platuer  v.  Lehmann,  26  Hun,  274. 

[*]  Andrews,  J. — It  was  held  by  the  general  term  that 

the  title  of  the  plaintiff  to  the  demand  in  suit  was  put 
in  issue  by  the  pleading,  and  we  concur  in  that  opinion. 
Bennett  v.  Leeds  Manu^.  Co.,  MSS.,  decided  June  19, 
1888.* 

There  was  no  substantial  conflict  in  the  evidence  upon 
the  point  that  the  original  assignor,  before  his  assign- 
ment to  Davis  &  Co.,  had  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  his  creditors  transferred  all  his. 
interest  in  the  stock  transaction  out  of  which  the  claim  in 
controversy  arose,  to  his  general  assignee. 

If  there  was  nothing  else  in  the  case,  the  non-suit 
["]  was  properly  directed  on  the  question  of  title,  because 
the  fact -of  this  prior  transfer  left  nothing  to  be 
transferred  by  George  W.  Wilson,  the  plaintiff's  husband, 
to  Davis  &  Co.,  his  immediate  assignees,  and  Davis  &  Co. 
had  nothing  which  they  could  transfer  to  the  plaintiff 
The  judgment  should,  therefore,  be  affirmed,  unless  the 
fact  that  the  defendants  in  their  answer  pleaded  a  tender 
before  suit  brought  to  George  W.  Wilson  and  to  Davis  & 
Co.,  of  the  sum  of  $189.30,  on  the  cause  of  action  sued  upon, 
and  concurrently  therewith  paid  the  money  tendered  into 
court,  entitled  her  to  litigate  the  question  of  the  amount 

*  Reported  14  N.  Y.  Civ.  Pro.  Uh 
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of  the  defendants'  liability  beyond  the  sum  tendered, 
independently  of  the  question  of  the  plaintiff's  title,  or 
unless  it  entitled  her  at  least  to  judgment  in  her  favor  for 
the  amount  tendered. 

The  defendants  in  their  answer,  after  alleging  the 
tender  of  the  sum  stated,  and  that  they  have  ever  since  re- 
mained and  still  are  ready  to  pay  the  sum  tendered,  aver 
that  ''they  now  bring  the  said  sum  into  court,  ready  to 
be  paid  to  the  plaintiff,  if  she  will  accept  the  same." 

It  is  insisted  on  the  part  of  the  plaintiff  that  the 
defendants,  by  the  plea  of  tender  and  the  payment  of  the 
money  tendered  into  court,  admitted  not  only  the  exist- 
ence of  the  cause  of  action  set  out  in  the  complaint,  and 
the  right  of  the  plaintiff  to  the  amount  tendered  thereon, 
but,  also,  her  title  to  the  entire  cause  of  action  and  her 
right  to  recover  damages  beyond  the  amount  tendered, 
although  in  fact  she  has  no  title,  if  the  proof  would 
justify  a  recovery  of  a  greater  amount,  if  the  action  had 
been  brought  by  the  true  owner.  The  authorities  upon 
this  question  have  been  elaborately  considered  by  the 

general  term  in  the  prevailing  opinion. 
[']  It  is  admitted  that  the  tender  and  payment  of  the 
sum  tendered  into  court  admits  the  contract  or  duty 
sued  upon,  and  the  right  of  the  plaintiff  under  the  con- 
tract and  assigimient  to  the  sum  tendered.  But  we  un- 
derstand the  authorities  to  hold  that  the  admission  in 
such  case  goes  no  further,  and  that  it  is  open  to  a 
defendant  to  defend  against  any  claim  by  the  plaintiff 
beyond  the  sum  tendered,  upon  any  ground  consistent 
with  an  admission  of  the  original  contract  or  cause  of 
action.  The  defendant  may,  notwithstanding,  insist  upon 
the  statute  of  limitations,  payment  beyond  the  amount 
tendered,  or  other  defense  (Cox  v.  Parry  1  Term  Sep, 
464;  Beid  t*.  Dickons,  5  Barn,  cfc  Ad,  499;  Meager  r. 
Smith,  4  /rf.  673 ;  Spalding  r.  Vandercook,  2  Wend  431). 
[']     It  having  been  shown,  therefore,  that  the  plaintiff  ha<l 

not  acquired  title  to  the  original  cause  of  action,  her 
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right  to  recover  thereon  beyond  the  sum  admitted  by  th& 
tender,  was  upon  the  same  principle  defeated. 

The  remaining  question  relates  to  the  non-suit  granted 
by  the  trial  court,  notwithstanding  the  plea  of  tender. 
This  cast  upon  the  plaintiff  the  costs  of  the  action. 
[•]  The  rule  is  well-settled  that  a  tender  before  suit 
brought,  to  be  available,  must  not  only  be  pleaded, 
but  the  defendant,  before  or  with  his  plea,  must  pay  the 
money  into  court,  so  that  it  may  be  subject  to  the  plaint- 
iff's order,  and  it  was,  also,  necessary  under  the  former 
practice  that  the  plea  should  be  accompanied  by  a  notice 
to  the  plaintiff's  attorney  that  the  money  had  been  paid 
into  court  (Brown  v,  Ferguson,  2  Denio,  196 ;  Sheridan 
r.  Smith,  2  Hill  538 ;  Dixon  v.  Clark,  5  C.  B,  366).  This 
having  been  done,  if  the  tender  was  admitted  or  proved, 
and  the  plaintiff  did  not  establish  a  right  to  recover  & 
greater  sum  than  the  amount  tendered,  the  defendant  was 
entitled  to  a  verdict  or  non-suit. 

The  conclusion  was  founded  upon  the  reason  that  the 
money  paid  into  court  belonged  in  any  event  to  the  plaint- 
iff, and  the  claim  as  to  that  amount  was  deemed  to  be 
stricken  from  the  complaint,  and,  if  the  plaintiff  was  not 
entitled  to  any  more,  she  failed  in  the  action  (See  Becker 
V.  Boon,  61  N.  Y.  317  ;  Platner  r.  Lehman,  26  Huji,  371 ; 
Murray  v.  Bethune,  1  Wend.  191). 

If,  therefore,  in  this  case  the  tender  before  suit  brought, 
alleged  in  the  answer,  had  been  conclusively  proven,  the 
non-suit  was  properly  directed,  unless  the  failure  of  the 
defendant  to  prove  notice  given  to  the  plaintiff  of  the  pay- 
ment of  the  money  into  court  entitled  the  plaintiff  U> 
judgment  for  the  amount  tendered. 

The  answer,  as  has  been  seen,  made  prqfert  in  curia  of 
the  sum  tendered.  The  plaintiff  made  no  objection  to  the 
sufficiency  of  the  plea,  and  went  to  trial  upon  the  issues 
in  the  case,  including  that  of  tender.  The  duty  of  giving 
notice  of  the  payment  into  court  of  the  sum  tendered,  on 
a  plea  of  tender  before  suit,  was  a  matter  of  practice 
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not  prescribed  by  statute.  In  this  case,  the  money 
[*]  was  in  fact  paid  into  the  court,  and,  under  the  author- 
ities, the  plaintiff,  by  proceeding  under  circumstances 
such  as  are  disclosed  by  the  record,  waived  the  irregular- 
ity) Sheriden  t;.  Smith,  «/j?ra  ;  Platner  r.  Lehman,  ir?/pra). 
But  the  fact  of  tender  was  in  issue  and  was  litigated  oh 
the  trial.  It  was  conceded  that  the  defendants  tendered 
the  sum  mentioned  in  the  answer,  before  suit,  to  some  one ; 
but  it  was  claimed  by  the  plaintiff  that  the  tender  was 
insufficient  because  made  to  George  W.  Wilson,  and  not 
to  Davis  &  Co.,  to  whom  the  former  had  assigned  the 
stock.  The  evidence  raised  a  question  of  fact  whether 
the  tender  was  made  to  the  proper  person.  The  court 
could  not,  therefore,  properly  take  this  question  from  the 
jury,  and  it  follows  that  the  judgment  cannot  be  sup- 
p]  ported  on  the  ground  that  there  had  been  a  sufficient 
tender  before  suit  brought,  made  effectual  by  the 
subsequent  payment  of  the  sum  tendered  into  couri 

The  defendants  are,  therefore,  we  think,  compelled,  in 
order  to  support  the  non-suit,  to  establish  that  there  was 
a  legal  tender  after  suit  brought,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (§§  731,  734),  based  upon 
sections  of  the  Revised  Statutes  (2  Bev.  8ta/.  533,  §§  20. 
23).  But  it  seems  to  us  to  be  a  conclusive  answer  to  the 
claim  to  resort  to  these  provisions  to  uphold  the  non- 
suit, that  section  732  of  the  Code,  one  of  the  sections 
regulating  the  subject  of  tender  after  suit  brought, 
[*]  enacts  that  a  tender  does  not  avail  the  defendant, 
^*  unless  the  money  is  paid  into  court  and  notice 
thereof  given  to  plaintiff's  attorney,  before  the  trial,  and 
within  ten  days  after  the  payment/'  and  in  this  ease  it 
does  not  appear  that  there  was  notice,  and  the  tender  was 
objected  to  on  the  trial  upon  this  ground. 

The  giving  of  notice  in  case  of  tender  after  suit  brought 
is  no  longer  mere  matter  of  practice  under  the  regulation 
of  the  court,  but  a  part  of  the  prescribed  statutory 
procedure.     It  is  undoubtedly  competent  for  a  plaint- 
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iff  to  waiye  th«  senrioe  of  the  statntoiy  notice ;  bat 
[*]  we  do  not  think  that  the  former  decisions  in  respect  to 
notice,  to  which  we  hare  referred,  justify  the  conclnsion 
that  the  failure  of  the  phuntiff  to  return  the  answer,  which 
contained  several  defenses,  and  among  them  the  defense 
of  tender  before  suit,  or  to  otherwise  raise  the  question 
before  trial,  is  a  waiver  of  the  right  to  insist  on  the  trial 
that  the  money  paid  into  court  was  not  a  good  tender  after 
suit  brought,  by  reason  of  the  fact  that  the  statutory 
notice  w<is  not  given  (Becker  r.  Boon,  supra). 

It  would  be  unjust  to  the  plaintiff,  who,  so  far  as 
appears,  never  had  notice  of  the  actual  payment  of  the 
money  into  court. 

We  are  of  opinion  that  a  new  trial  should  be  granted, 
on  the  ground  that  the  question  of  tender  before  suit 
brought  should  have  been  submitted  to  the  jury* 

The  judgment  should  be  reversed. 

All  concurred. 


HARRIS,  Respondent,  v.  CUFF,  Appellant. 

Supreme  Coubt,    Second    Depabtment,  General  Term, 

May,   188a 

§66. 

At6omei/*8  lien /or  costs-- effect  of  agreement/or  settlement. 

Where,  after  the  recovery  of  jadgment  in  an  action  for  work  done 
upon  a  vessel,  and  pending  an  appeal  therefrom,  the  parties  to  the 
action  entered  into  an  agreement  whereby  the  plaintiff  was  to  do 
more  work  for  the  defendant  and  the  plaintiff  was  to  **  stop  "  the 
action  on  condition  that  the  defendant  '*  settle  all  taxable  and 
legal  costs  incurred  "  in  the  action  prior  to  a  date  named,  and  the 
plaintiii  failed  to  peactorm  the  work  aa  agreed,  and  the  defendaai 
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neglecfeed  to  pay  the  costs,  —  HeMi,  that  this  fact  famisbed  no 
defense  to  the  c^m  of  the  plaintiff's  attorney  for  his  costs  ;  that 
a  settlement  of  the  appeal  pending  the  action,  was  not  affected  bj 
the  mere  signing  of  the  agreement,  as  a  stoppage  of  the  appeal 
was  contingent  npon  the  payment  to  the  attorney  of  his  costs,  etc. ; 
that  the  attorney's  knowledge  of  the  settlement  was  not  destmc- 
tiye  of  his  lien,  and  that  a  motion  by  the  attorney  to  dismiss  the 
appeal  shonld  be  granted,  nnless  the  defendant  pay  the  costs 
aooording  to  the  agreement,  together  with  the  costs  of  the  motion. 
(Decided  Maif  U,  18S8.) 

Motion  by  plaintiff's  attorney  to  dismiss  an  appeal 
taken  by  the  defendant  from  a  judgment  in  &vor  of  the 
plaintiff. 

The  facts  are  stated  in  the  opinion. 

F.  cTl  BUch^  Jr.y  for  respondent  and  motion. 

Chodrichy  Deady  A  Ooodrichf  for  appellant,  opposed. 

Barnakd,  p.  J. — ^The  plaintiff  is  a  ship-builder,  and 
was  employed  by  the  defendant  to  repair  a  vessel  called 
**  William  S.  Homer."  The  bill  for  the  work  was  not 
paid,  and  the  plaintiff  obtained  a  judgment  therefor, 
which  was  pending  in  this  court  on  appeal.  The  parties 
then  entered  into  an  agreement  by  and  under  which  the 
plaintiff  was  to  do  more  work  on  the  same  vessel  at  an 
agreed  price.     The  contract  then  provided  as  follows : 

"  And  Harris  to  stop  the  case  now  pending  between 
Harris  and  Cuff  on  sloop  W.  S.  Homer,  on  the  foHowing 
conditions :  For  the  party  of  the  second  part  (Cuff)  to  set- 
tle all  taxable  and  legal  costs  incurred  in  the  above  suit 
to  September  14, 1885." 

The  agreement  then  provided  for  other  work  to  be 
done  on  the  schooner  "  William  Bickly."  presumably,  but 
this  is  so  blindly  stated  that  the  work  may  refer  to  the 
"  Homer."  It  appears  that  the  plaintiff  did  not  pei-form  the 
agreement  as  to  the  new  work  to  be  done  under  the  agree- 
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ment.  This  fact  famishes  no  defense  to  the  claim  of  the 
attorney  for  his  costs.  The  costs  were  the  earnings  of  the 
attorney,  and  the  agreement  respected  his  rights  by  pro- 
viding for  his  payment.  The  settlement  of  this  appeal 
was  not  effected  by  the  mere  signing  of  the  agreement,  as 
there  was  no  provision  for  the  payment  of  the  attorney  at 
all  hazards.  If  he  was  paid,  the  appeal  was  to  be  stopped, 
otherwise  this  part  of  the  agreement  was  inoperative. 

The  attorney's  knowledge  of  the  settlement  is  not^ 
destructive  of  his  rights.  If  he  is  paid,  he  will  get  under 
the  agreement  what  he  is  entitled  to,  and  if  not,  the  judg- 
ment is  not  settled. 

The  motion  to  dismiss  the  appeal  should  be  granted,, 
unless  the  defendant  within  ten  days  pay  the  costs, 
according  to  the  agreement,  with  110  costs  of  this  motion. 


PsiiTT  and  Dykman,  JJ.,  concurred. 


GUSHING  BT  AL.,  Respondents,  v.   RUSLANDER  bt 

AL.,  Appellants. 

SUPBEMH      OoUBT,     FiFTH     DEPARTMENT      GENERAL     TeRBC^ 

JONB,   1888. 

§§  603,  604,  607. 

Injundion — ^hen  not  granted  on  ground  that  nature  of  action  auiharize^ 

— when  complaint  held  to  be  an  (affidavit. 

Where,  in  a  judgment  creditor's  action  to  set  aside  a  general  assign- 
ment for  the  benefit  of  creditors  and  also  to  set  aside  confessed 
judgments  entered  against  the  judgment  debtor,  it  is  alleged  that 
a  stock  of  goods  belonging  to  the  debtor  has  been  levied  upon 
under  execution  issued  upon  the  judgment  sought  to  be  set  aside 
and  sold  thereunder,  and  that  the  money  or  some  part  derived 
therefrom,  still  remains  in  the  hands  of  the  sheriff,  but  there  is  no 
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allegation  in  the  complaint  that  the  psjrment  of  themonpy  bjthe 
sheriff  upon  the  execution  to  the  judgment  creditors  therein  will 
render  the  action  ineffectual  and  embarrass  and  prejudice  the 
plaintiffis,  and  no  demand  for  a  temporary  or  permanent  injunc- 
tion restraining  such  payment, — Held,  that  the  complaint  did  not 
make  out  a  case  in  which  a  temporary  injunction  under  Code  of 
Giyil  Procedure,  {  603,  dependent  npon  the  nature  of  the  action, 
could  be  obtained ;  [^-^]  that  in  such  a  case  the  right  to  the  in- 
junction must  appear  from  the  complaint.  P] 

Where,  in  such  a  case,  an  injunction  is  granted  upon  the  complaint 
and  upon  an  affidavit  which  set  forth  £acts  tending  to  show  that 
the  confessed  judgments  were  recovered  upon  fiotitions  indebted- 
nesses, and  also  that  in  case  the  sheriff  passed  over  the  money  on 
the  executions  to  the  judgpnent  creditors  therein,  it  wotfld  tend 
to  render  any  judgment  recovered  in  the  judgment  creditor*& 
action  ineffectual  and  would  greatly  embarrass  and  prejudice  the 
plaintiff's  therein,  in  the  enforcement  of  their  rights,  and  be  in 
violation  of  the  same,  but  which  did  not  contain  the  allegations 
of  the  complaint  in  reference  to  the  plaintiffs  obtaining  judgment 
against  the  defendants  and  the  confession  of  judgments  to  various 
persons,  and  these  facts  are  alleged  in  the  complaint  upon  infor- 
mation and  belief, — Held,  that  the  papers  upon  which  the  injunc- 
tion was  granted,  were  not  sufficient  to  stistain  the  same.  [^,^,^^^] 

The  provision  of  section  607  of  the  Code  of  Civil  Procedure. — ^that  an 
injunction  order  may  be  granted  '*  where  it  appears  to  the  court 
or  a  judge,  by  an  affidavit  of  the  plaintiff  or  other  person,  that 
sufficient  grounds  exist  therefor/'-- applies  both  to  section  603  of 
the  Code  of  Civil  Procedure, — which  provides  for  the  granting  of 
an  injunction,  dependent  upon  the  nature  of  the  action,— and  to 
section  604, — providing  for  the  granting  of  an  injunction  upon 
facts  extrinsic  to  the  cause  of  action.  [7] 

Where  an  injunction  is  granted  upon  facts  extrinsic  to  the  cause  of 
action,  under  Code  Civil  Procedure,  section  604,  the  fact  entitling 
the  party  to  the  injunction  must  appear  by  affidavit.  [^] 

An  injunction  dependent  upon  the  nature  of  the  action  can  only  be 
granted  upon  a  complaint  and  an  affidavit  showing  sufficient 
ground  therefor,  and  cannot  be  granted  on  a  verified  complaint 
alone.  [^] 

Chatterton  v.  Kreitler  (2  Abb,  2i.  C,  453),  followed.  [«] 

Upon  an  application  for  an  injunction,  where  the  allegations  of  the 
complaint  which  forms  one  of  the  papers  upon  which  it  is  granted 
are  positive  and  not  on  information  and  belief,  and  such  allega- 
tions  are  sworn  to  be  true,  the  complaint  will  be  treated  as  an 
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affidayit ;   but  where  the  allegations  of  the  complaint  are  upon 
information  and  belief,  the  ordinary  yerification  is  notsoffioient  [*] 
{Decided  June  23,  1888.) 

Appeal  by  defendant  from  an  order  of  the  Erie  county 
special  term  denying  a  motion  made  by  them  to  vacate 
and  set  aside  a  temporary  injunction  restraining  the  pay- 
ment by  the  sheriff  of  Erie  county  of  moneys  collected 
under  an  execution  during  the  pendency  of  this  action. 

The  other  facts  appear  in  the  opinion. 

Lewis  &  Mootf  for  the  Third  National  Bank  of  Buffalo, 
defendants-appeUants. 

Parker  dk  Schwartz,  for  other  defendants-appellants. 

J,  L.  Bomer,  for  plaintiffs-respondents. 

Haight,  J. — ^The  motion  to  vacate  the  injunction  was 
made  upon  the  papers  upon  which  it  was  issued.  They 
consisted  of  a  complaint  verfied  in  the  form  prescribed  by 
the  Code  and  an  affidavit  of  John  L.  Bomer.  The  allega- 
tions of  the  complaint  are  upon  information  and  beUef, 
[^]  and  in  substance  allege  that  the  plaintiffs  on 
July  7, 1887,  obtained  a  judgment  against  the  defend- 
ant, Moses  Buslander,  for  the  sum  of  $2,386.39 ;  that  the 
same  was  duly  docketed,  execution  issued  thereon  and 
returned  unsatisfied ;  that  in  the  year  1886,  Buslander 
was  engaged  in  business  as  a  manufacturer  and  dealer  in 
clothing  and  men's  furnishing  goods  in  the  city  of  Buffalo, 
!N.  Y.,  and,  also,  at  Bradford,  ta. ;  that  he  borrowed  cer- 
tain sums  of  money  of  the  defendant,  the  Third  National 
Bank,  with  which  to  preserve  his  credit  by  paying  his 
indebtedness  then  maturing  in  whole  or  in  part,  that  he 
might  be  enabled  to  make  further  purchases  by  means  of 
1  credit  so  obtained,  and  stock  his  stores  in  Bufiialo  and 

^  Bradford,  with   the  intention  on  his  part  of  thereafter 

making  an  assignment  of  his  property  containing- prefer- 
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enoes  in  a  large  amount  in  favor  of  parties  friendly  to  him, 
and  with  the  intention  by  so  doing  to  defeat  and  delay 
his  other  creditors ;  that  such  purchases  were  made,  and 
thereafter  judgments  were  confessed  by  him  in  favor  of 
various  individuals  who  were  named,  among  which  were 
four  judgments  in  favor  of  the  defendant,  The  Third 
National  Bank.  That,  after  the  levying  of  execution^> 
upon  the  judgments  so  confessed  upon  his  stock  of  goods 
in  the  city  of  Buffalo,  and  in  the  city  of  Bradford,  he  exe- 
cuted and  delivered  to  the  defendant,  Georger,  a  general 
assignment  of  all  his  property  in  trust  for  creditors,  in 
which  the  parties  to  whom  judgments  had  been  confessed, 
were  preferred. 

The  complaint  further  alleges  that  the  confessions  of 
judgments  were  made  and  given,  as  was  also  the  assign- 
ment, as  a  part  of  one  and  the  same  scheme,  whereby  the 
defendant,  Ruslander,  hoped  and  intended  to  obtain  cer- 
tain benefits  and  advantages  for  himself,  and  were  so 
made  and  given,  after  repeated  consultations  between  him, 
his  counsel,  and  parties  representing  The  Third  National 
Bank,  and  other  defendants,  as  to  the  best  means  of 
extricating  himself  from  his  business  embarrassments,  and 
with  intent  on  his  part  to  cover  up  and  manipulate  his 
property,  that  he  might,  though  the  co-operation  of  the 
judgment  creditors  preferred  as  aforesaid,  regain  the 
possession  of  his  property,  or  some  part  thereof,  and  deal 
therewith,  and  derive  benefit  and  advantage  therefrom, 
and  with  the  intent  to  put  and  keep  his  property  out  of 
the  reach  of  the  plaintiffs,  and  his  other  creditors,  and  to 
defeat  and  delay  them  in  the  collection  of  their  debts. 

It  appears,  further,  from  the  allegations  of  the  com- 
plaint, that  the  stock  of  goods  so  levied  upon  by  the 
executions  were  sold,  and  that  the  money,  or  some  part 
thereof,  still  remains  in  the  hands  of  the  sheriff  of  Erie 
county.  Judgment  was  demanded  that  the  judgments  so 
confessed,  and  that  the  general  assignment  be  declared 
fraudulent  and  void>  and  that  a  receiver  be  appointed,  etc. 
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The  injunction  obtained,  restrains  the  sheriff  from  paying 
over  the  money  in  his  hands,  derived  from  such  sales, 
xmtil  the  further  order  of  the  court. 

The  affidavit  of  Mr.  Bomer,  upon  which  the  injunction 
was  also  issued,  contains  a  statement  as  to  the  allegations 
contained  in  the  complaint,  in  an  action  brought  by 
[»]  The  Third  National  Bank  of  Buffalo  v.  Charles 
Georger  and  others,  tending  to  show  that  the  indebt- 
edness upon  which  his  judgment  was  confessed  was  ficti- 
tious. He  also  states  in  his  affidavit  that  in  case  the 
sheriff  pays  over  the  money  on  the  executions  to  the 
judgment-creditors,  it  will  tend  to  render  any  judgment 
which  the  plaintiffs  may  obtain  in  this  action  ineffectual, 
and  will  greatly  embarrass  and  prejudice  the  plaintiffs  in 
the  enforcement  of  their  rights  in  this  action,  and  be  in 

violation  of  the  same. 
['J  It  will  be  observed  that  the  complaint  fails  to  al- 

lege that  the  payment  over  of  the  money  by  the  sheriff 
upon  the  executions  to  the  judgment-creditors  will  ren- 
der the  action  ineffectual,  and  embarrass  and  prejudice 
the  plaintiffs  ;  and  that  it  does  not  demand  a  temporary 
or  permanent  injunction. 

The  Code  provides  that  a  temporary  injunction  may 
be  granted,  **  where  it  appears,  from  the  complaint,  that 
the  plaintiff  demands  and  is  entitled  to  a  judgment  against 
the  defendant,  restraining  the  commission  or  continuance 
of  an  act,  the  commission  or  continuance  of  which,  during 
the  pendency  of  the  action,  would  produce  injciry  to  the 
plaintiff."  §  603.  A  temporary  injunction  may  also  be 
granted,  "where  it  appears,  by  affidavit,  that  the  defendant, 
during  the  pendency  of  the  action,  is  doing,  or  procuring^ 
or  suffering  to  be  done,  or  threatens,  or  is  about  to  do,  or 
procure,  or  suffer  to  be  done,  an  act  in  violation  of  the 
plaintiff's  rights,  respecting  the  subject  of  the  action,  and 
tending  to  render  the  judgment  ineffectual;  ...  and 
where  it  appears  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  re* 
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move,  or  dispose  of  his  property,  with  the  intent  to  de- 

frand  the  plaintiflf."  §  604 
[*]  It  will  be  observed  that  where  the  application  for 

the  injunction  depends  upon  the  nature  of  the  action 
and  is  obtained  under  the  former  section  of  the  Code  quot- 
ed, the  complaint  must  show  that  the  plaintiff  is  enti- 
tled to  the  injunction  during  the  pendency  of  the  action. 
The  complaint  in  this  case,  by  omitting  allegations  tending 
to  show  that  the  payment  over  of  the  money  would  produce 
an  injury  to  the  plaintiffs  and  render  their  judgment 
ineffectual,  does  not  bring  it  within  the  requirements  of  the 
section,  which  would  sustain  the  injunction  granted  upon 
the  nature  of  the  action ;  and  we  must,  therefore,  inquire 

as  to  whether  a  case  is  made  for  an  injunction  under 
[5]     section  604  of  the  Code.   Under  this  s^tion,  the  pro- 
vision is  that  the  facts  must  appear  by  affidavit. 

Some  facts  do  appear  by  affidavit,  but  not  all. 

The  allegations  of  the  complaint  in  reference  to  the 
[*]     plaintiffs  obtaining  judgment  against  the  defendant, 

the  confession  of  judgments  to  various  persons,  and 
so  on,  do  not  appear  in  the  affidavit ;  they  only  appear  in 
the  allegations  of  the  complaint,  and  we  are  thus  brought 
to  the  consideration  of  the  question  as  to  whether  the  al- 
legations of  the  complaint  can  be  considered  in  connec- 
tion with  the  affidavit  of  Mr.  Bomer.  Section  607  of  the 
Code  provides  that :  **  The  order  may  be  granted,  where 

it  appears  to  the  court  or  judge,  by  the  affidavit  of  the 
n    plaintiff,  or  any  other  person,  that  sufficient  ground 

exists  therefor."  The  provisions  of  this  section  are 
general  and  apply  as  well  to  the  provisions  of  section  603 
as  to  those  of  section  601. 

In  the  case  of  Chatterton  v.  Kreitler  (2  Abb.  N,   C. 
453),  it  was  held  that  an  injunction  could  be  granted  under 

section  603  of  the  Code  of  Civil  Procedure  only  upon 
p]     a  complaint  and  an  affidavit  showing  sufficient  ground 

therefor,  and  not  on  a  verified  complaint  alone.  This 
is  in  accord  with  the  former  practice  under  the  Code  of 
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Procedure.  Where  the  allegations  of  the  complaint  are 
positive,  and  not  on  information  and  belief,  and  the 

[*]  allegations  are  sworn  to  be  tme,  the  complaint  will  be 
treated  as  an  affidavit ;  but  where  the  allegations  of  the 

complaint  are  upon  information  and  belief,  the  ordinary 

verification  is  not  sufficient  (Bostwick  v.  EUton,  25  Hou\ 
Pr.  362  ;  Hecker  v.  Mayor,  28  Id.  211). 

["]  It  follows  that  the  papers  upon  which  the  in- 

junction was  granted  are  not  sufficient  to  Eustain  the 

same ;  and  that  the  order  of  the  special  term  should  be 

reversed;  and  the  motion  to  vacate  granted,  with  $10 

costs  and  disbursements. 

Babkeb,  p.  J.,  Bbadley  and  Dwight,  JJ.,  concurred. 


80UTHAED,   Respondent,  v.  FBANCO  -  AMEBICAN 

TEADING  CO.,  Appellant. 

SUPBEME  COUBT,  FiRST  DEPARTMENT,  GeNEBAL  TeBH,  JUNE, 

1888. 
§  1011. 

Referenoe^^recommittiTfig  case  to  same  referee. 

Where  the  report  of  a  referee  upon  a  reference  in  an  interlooutory 
proceeding  for  the  information  of  the  court  is  incomplete  and 
unsatisfactory  to  both  parties  to  the  action,  and  each  of  them  con- 
cedes that  more  definite  findings  are  necessary,  the  court  may 
send  the  case  back  to  the  same  referee  for  a  further  hearing. 

Section  1011  of  the  Code  of  Ciyil  Procedure, — providing  that  if  a  new 
trial  in  an  action  tried  by  a  referee  is  granted,  the  court  must 
appoint  another  referee,  unless  the  stipulation  expressly  provides 
otherwise, — does  not  apply  to  such  a  case. 

Instance  of  a  case  in  which  the  report  of  a  referee  in  an  interlocu- 
tory proceeding,  where  the  reference  was  ordered  for  the  iafofna- 
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tion  of  the  oourt,  was  properly  Bent  back  to  the  same  referee  for 
further  findings  considered  to  be  essential  for  the  proper  deter- 
mination of  the  matter  in  dispnte. 
(Decided  June  19,  1888.) 

Appeal  by  defendant  from  an  order  of  the  New  York 
county  special  term,  recommitting  to  a  referee  matters 
theretofore  referred  to  him. 

The  facts  appear  in  the  opinion. 

Sdigman  (t  Sdigman^  for  defendant-appellant. 

0. «/.  Wellsy  for  plaintiff-respondent. 

Daniels,  J. — The  inquiry  involved  in  this  reference 
had  previously  been  referred  to  a  referee,  who  made  his 
report,  but  that  report  seems  to  have  been  incomplete 
and  unsatisfactory  to  either  of  the  parties,  and  each  of 
them  appeared  to  concede  the  necessity  of  further  and 
more  definite  findings  on  the  part  of  the  referee.  That 
view  was  adopted  by  the  court  itself ;  and,  to  present  the 
case  in  a  more  complete  form,  this  reference  was  ordered 
for  a  further  hearing  before  the  same  referee.  It  was  not 
a  case,  within  a  section  1011  of  the  Code  of  Civil  Proce- 
dure, where  the  court  was  reqidred  to  appoint  another 
referee — for  the  report  was  not  set  aside  or  interfered  with 
in  any  manner,  but  it  was  considered  incomplete  ;  and, 
being  in  an  interlocutory  proceeding  for  the  information  of 
the  court,  it  had  the  right  to  send  it  back  to  the  same 
r^eree  for  further  information,  by  way  of  additional  ovi- 
denoe  and  other  findings  considered  to  be  essential  for  the 
proper  determination  of  the  matter  in  dispute.  The 
order  was  not  only  within  the  authority  of  the  court,  but 
it  seems,  in  view  of  all  the  facts,  to  have  been  a  very  dis- 
creet exercise  of  its  authority  ;  for  only  after  the  reference 
shall  be  made  complete  in  this  manner  can  the  matters  in 
dispute  concerning  the  fees  and  expenses  of  the  counsel 
be  surely  ascertained  and  disposed  of  by  the  court  The 
Vol.  XV.— 8. 
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rights  .and  interests  of  each  contestant  required  the  order 
to  be  made  as  it  was,  and  it  should  be  affirmed,  with  $10 
costs,  and  also  the  disbursements,  to  abide  the  result  of 
the  proceeding. 

Van  Bbunt,  P.  J.,  and  Brady,  J.,  concurred. 


WOOD,  Appellant,  t?.  BLODGETT  et  al.,  Respondents. 

Supreme  Court,  General  Term,  Fifth  Department,  June, 

1888. 

§§  3268,  3269,  3271, 3272. 

Security  for  oostS'^riglU  to  demaad  w?iere  plant  iff  is  twn-resident — noH99 
of  applicattQnfor  order  for — lacJies — rigJit  to  demand  it 

first  on  appeal. 

Where  the  plaintiff  in  an  action  is  a  non-resident  of  the  State,  the 
defendant's  right  to  reqnire  him  to  give  security  for  costs  as  pro- 
vided in  section  8268  of  the  Code  of  Civil  Procedure  is  absolute 
and  not  resting  in  the  discretion  of  the  conrt,  [^.^j  and  the 
amount  and  form  of  the  security  is  determined  by  section  d272  of 
Code  of  Civil  Procedure.  P,2] 

An  order  requiring  security  for  costs  in  an  action  where  the  plaintiff 
was,  at  the  commencement  thereof,  a  non-resident  of  this  State, 
may  be  granted  by  the  court  in  which  the  action  is  pending  or  by 
a  judge  thereof  on  an  ex  parte  application  of  the  defendant,  upon 
due  proof  being  given  of  the  necessary  facts  entitling  the  defend- 
ant to  the  same  ;  \}  ^j  in  such  a  case  the  plaintiff  is  not  entitled 
to  notice,  [3]  hui^  it  seems,  where  the  application  is  made  under 
section  8271  of  the  Code  of  Civil  Procedure,  notice  of  motion  is 
required  and  the  application  must  be  made  to  the  court.  [^] 

McDonald  r.  Peet  (7  N,  Y.  Civ,  Pro,  200),  approved  and  fol- 
lowed ;  [3]  Swift  V,  Wheeler  (27  N,  Y,  Weekly  Dig,  512)  ;  Ryan 
t7.  Potter    (4  N,  F.  C,v.  Pro.  80),  followed.  [*) 

A  defendant  entitled  to  security  for  costs  under  Code  Civil  Proced- 
ure, section  8268,  may  waive  his  right  thereto  by  laches  in  not 
moving  with  promptness  ;  and  for  that  reason  the  court  may,  in  a 
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proper  case,  deny  the  applioaiioD»biit  if  the  delay  is  excused,  the 
court  has  the  power ;  at  any  time  before  final  judgment,  to  require 
the  plaintiff  to  file  the  securities  required  by  statute  as  a  condi- 
tion to  the  further  prosecution  of  the  action.  [<^] 

An  appeal  is  the  commencement  of  a  new  proceeding  in  an  action 
after  its  determination  by  the  rendition  of  a  judgment,  and  is  dis- 
tinct from  that  resulting  in  its  recoyery.  pj 

A  defendant  has  a  right  to  demand  security  for  costs  from  a  non- 
resident plaintiff  on  an  appeal  taken  by  such  plaintiff  from  judg- 
ment in  his  fayor,  although  he  omitted  to  make  any  preyious 
demand  for  the  giying  of  security  ;  and  the  court  in  its  discretion 
has  the  power  to  require  security  for  the  payment  of  the  costs 
which  haye  already  accrued,  as  well  as  those  which  may,  thereafter, 
be  awarded  against  the  plaintiff.  P-i^J 

Gifford  V.  Bising  (14  N.  V.  Civ,  Fro.  172) ;  [8J  Gedney  v.  Purdy, 
(47  JV.  r.  676),  poj  followed. 

Although  the  court  has  power,  on  an  appeal  taken  by  a  non-resident 
plaintiff  from  a  judgment  in  fayor  of  the  defendant,  to  require 
such  plaintiff  to  giye  security  for  costs  which  haye  accrued  and 
which  shall  thereafter  accrue,  [i^]  the  requiring  of  security  for 
costs  before  final  judgment  rests  in  the  discretion  of  the  court, 
and  the  plaintiff,  therefore,  is  entitled  to  notice  of  the  applica- 
tion for  an  order  requiring  security  therefor,  [^^]  and  it  is  irregu- 
lar praotioe  to  grant  an  order  requiring  such  security  upon  an  ex 
parte  application,  and,  so  far  as  it  requires  security  for  the  costs 
before  judgment,  it  should  be  yacated.  p^ 

iDecided  June  23, 1888.) 

Appeal  by  the  plaintiff  from  an  order  of  the  Monroe 
county  special  term,  denying  a  motion  made  by  him  to 
vacate  an  ex  jKirte  order  requiring  him  to  give  security  for 
costs. 

The  plaintiff  is  a  non-resident  of  this  State,  having 
become  such  after  the  commencement  of  this  action. 
After  judgment  had  been  rendered  and  entered  in  defend- 
ant's £avor  dismissing  the  plaintiff's  complaint  with  costs, 
which  had  been  adjusted  at  the  sum  of  $196.84,  and  pend- 
ing an  appeal  taken  by  the  plaintiff  therefrom,  the  defend- 
ant procured  the  order  requiring  the  plaintiff  to  give  secur- 
ity for  costs  on  the  ground  that  he  was  a  non-resideni 


\ 
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Other  facts  are  stated  in  the  opinioiL 

J.  D.  Decker,  for  plaintiff-appellant. 

Shuart  dk  Sutherland,  for  defendants-respondents. 

■ 

Barker,  P.  J. — The  defendant  in  an  action  -where  the 
plaintiff  is  a  non-resident  of  the  State  may  require  him 
to  give  security  for  costs  as  provided  in  section  3268  of 

the  Code  of  Civil  Procedure. 
[^]  The  amount  and  form  of  the  security  is  deter- 

mined by  the  provisions  of  section  3272,  and  the  order 
requiring  the  security  to  be  given  may  be  granted  by  the 
court  in  which  the  action  is  pending,  or  by  a  judge  thereof^ 
on  an  ex  parte  application  of  the  defendant,  upon  due 
proof  being  made  of  the  necessary  facts  entitling  the 
[*  I     defendant  to  the  same.     The  language  employed  in 
section  3272  is  mandatory  and  admits  of  no  other 
construction  (Eobertson  r.  Barnum,  29  Hiin,  657  ;  Mc- 
Donald V.  Peet,  7  N.  Y,  Civ.  Pro,  200). 
[•]  That  the  plaintiff  is  not  entitled  to  notice  when 

the  application  is  founded  upon  the  provisions  of 
section  3272,  is  the  construction  which  has  been  placed 
upon  this  section  by  the  special  terms  and  judges  at 
chambers  in  this  department,  in  which  we  concur  as  the 
correct  interpretation.  The  statute  in  this  respect  has 
changed  the  general  rule  of  the  court,  requiring  all  motions 
brought  before  the  court  to  be  on  notice,  or  an  order  to 
show  cause,  which  is  but  another  form  of  notice. 
1*1  When  the  application  is  based  upon  the  provi- 
sions of  section  3271,  notice  of  motion  is  required,  and 
the  application  muct  be  made  to  the  court,  and  all  cases 
founded  on  the  provisions  of  that  section  are  expressly 
excepted  from  the  rule  of  practice  as  established  by  the 
legislature  in  section  3272,  as  was  held  by  this  court  in 
Swift  r.  Wheeler,  27  Week.  Big.  612  ;  see  also  Eyan  r. 
Potter,  4  N.  Y.  Civ.  Fro.  80. 
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Each  of  the  sections  apply  to  a  very  different  class  of 
cases  and  should  be  construed  separately  and  independ- 
ently. 

The  plaintiff  also  contends  that  the  defendant  has 
waived  his  right  to  demand  security  for  costs  by  proceed- 
ing to  the  trial  of  the  action  without  previously  demand- 
ing the  same.  The  right  of  the  defendant  to  demand 
p]  security  for  costs  of  a  non-resident  plaintiff  is  an 
absolute  one,  not  resting  in  the  discretion  of  i^e 
court  (Robertson  v.  Barnum,  29  Hun,  657 ;  Buckley  t;. 
Gutta  Percha  &  Eubber  Co.,  3  K  Y.  Civ.  Pro.  429  ;  Eyan 
V  Potter,  4  Id.  80,  and  note  thereto ;  McDonald  r.  Peet, 

7  Id.  200). 
[*]  The  defendant  may  waive  his  right  by  laches  in 

not  moving  with  promptness,  and  for  that  reason 
the  court  may,  in  a  proper  case,  deny  the  application ;  but 
if  the  delay  is  excused,  the  court  has  the  power,  at  any 
time  before  final  judgment,  to  require  the  plaintiff  to  file 
the  security  required  by  the  statute  as  a  condition  to  the 

further  prosecution  o^ihe  action. 
[^  An  appeal  is  the  commencement  of  a  new  pro- 

ceeding in  the  action  after  its  determination  by  the 
rendition  of  a  final  judgment,  and  is  distinct  from  that 

which  resulted  in  its  recovery. 
[•]  In  Gifford  v.   Eising,  decided  by  this  court  in 

March,  1888  (14  N.  T.  Civ.  Pro,  172),  it  was  held  that 
the  defendant  had  the  right  to  demand  security  for  costs 
on  appeal  by  the  plaintiff  after  judgment  in  his  favor, 
although  he  had  omitted  to  make  any  previous  demand 
for  the  filing  of  security. 

In  the  order  appealed  from,  the  plaintiff  was  required 

to  give  security  for  the  costs  which  had  already  accrued 

and  those   that  might  be  awarded  against  him  on 

[•]     appeal ;  and  we  think,  under  the  statute,  the  court, 

in  its  discretion,  had  the  power  to  require  the  security 

for  the  payment  of  the  costs  which  had  already  accrued 
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as  well  as  those  that  might  be  thereafter  awarded  against 

the  plaintiff. 
["]  It  was  held  in  Gedney  v.  Purdy  (47  N,  Y,  676), 

that  a  court  of  original  jurisdiction  may,  in  its  dis- 
cretion, require  a  non-resident  plaintiff  to  give  security 
for  costs  already  accrued  or  entered  on  the  judgment 
appealed  from,  as  well  as  those  which  should  thereafter 
accrue,  or  limit  the  security  to  the  costs  that  should 
accrue  in  the  future. 

The  defendant  might  be  willing  to  take  the  risk  of  col- 
lecting the  costs  of  a  non-resident  plaintiff  without  secur- 
ity up  to  and  including  the  trial,  but  not  as  to  future  costs 

which  might  be  awarded  against  him  on  appeal. 
[**]  In  this  stage  of  the  proceedings  the  court  may 

require  security  for  the  costs  which  have  already  as 
well  as  those  which  may  thereafter  accrue.  But,  as  so  much 
of  the  order  as  required  security  for  costs  before  final  judg- 
ment rested  in  the  discretion  of  the  court,  under  the 
["]  circumstances  of  the  case,  we  think  the  plaintifi  wa& 
entitled  to  notice,  and  that  it  was  irregular  to  grant 
the  order  in  that  respect  upon  an  ex  parte  application. 

The  order  appealed  from  is  reversed,  and  the  original 
order  modified  so  as  to  require  security  for  costs  after 
judgment  only,  without  costs  of  this  appeal  to  either 
party. 

Haight,  Bbadley  and  Dwight,  JJ.,  concurred. 


'^^ 
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EIGHME,  Respondent,  v.  STRONG,  et  al..  Executors, 
ETC.,  OF  John  0.  Strong,  Deceased,  Appellants. 

Supreme  Court,  Fifth  Department,  General  Term,  June, 

lt88. 

§§  1002,  1346,  1356,  1357. 

Keio  trial — Referee's  report — Motion  for  neip  tridl  after  conti-miaHoii 

of  in  special  proceedings. 

After  the  conflrmatioD  of  the  report  of  a  referee,  appointed  under 
the  statute  to  determine  a  disputed  claim  presented  against  the 
estate  of  a  decedent,  a  motion  for  a  new  trial  upon  a  case  and 
exceptions  may  be  made;  and  while  it  is  the  usual  and  customary 
practice  for  the  defeated  party  to  such  a  reference  to  move  upon 
a  case  containing  exceptions  for  a  new  trial  at  the  same  time  that 
the  motion  is  made  for  the  confirmation  of  the  referee's  report, 
and  this  is  undoubtedly  the  better  practice,  the  motion  may  be 
made  after  the  report  is  confirmed.  \^] 

While  the  power  to  set  aside  the  report  of  a  referee  appointed  to 
determine  a  disputed  claim  against  an  estate  is  conferred  by 
statute,  the  practice  has  not  been  prescribed,  but  is  left  to  the 
determination  of  the  court.  [•*]  If  the  motion  for  that  relief  is 
made  on  the  report  the  only  questions  brought  up  for  review 
are  the  regularity  of  the  proceedings  and  whether  the  conclusions 
of  law  are  sustained  by  the  findings  of  fact. 

Deniset?.  Denise  (41  Hun,  9);  [i,2,3]  Hatch  r.  Stewart  (42  A/.  liA), 
P,3j  distinguished. 

The  giving  of  a  promissory  note  is  presumptive  evidence  that  the 
payee  was  not  at  that  time  indebted  to  the  maker,  and  where  the 
maker,  after  he  has  paid  the  note,  [^]  sues  the  executors  of  the 
payee  for  a  debt  on  simple  contract  existing  when  the  note  was 
made,  the  presumption  of  law  is  that  all  demands  between  the 
parties  were  settled  at  the  date  of  the  note,  and  that  it  w£is  g^ven 
for  the  balance  due.  [^J 

Instance  of  a  case  in  which  this  presumption  was  applied.  [^,^] 


120  CIVIL  PROCEDUBE  REPORTS. 


Eigfame  v.  Strong. 


Where  there  is  a  conflict  upon  a  qnestion  of  fiaot  the  finding  of  the 
referee  before  whom  the  issne  was  tried,  who  personallj  saw  and 
heard  the  witnesses  testify  is  conclnsiye  on  appeal,  p] 

(Decided  June  28, 1888.) 

I 

Appeal  by  defendants  from  an  order  of  the  Erie 
county  special  term  denying  a  motion,  made  by  them 
upon  a  case  and  exceptions,  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

James  C.  Strong,  for  defendant-appellant. 

M.  H,  SoiUhworthy  for  plaintiff-respondent. 

Haight,  J. — ^This  was  a  reference  under  the  statute  to 
determine  a  disputed  claim  presented  against  the  estate 
of  John  C.  Strong,  deceased.  The  referee  found  in  favor 
of  the  plaintiff,  and  thereupon  a  motion  wa^  made  at  the 
Niagara  special  term  for  confirmation  of  the  referee's 
report  and  for  judgment,  which  motion  was  granted. 
Thereafter  the  defendant  caused  a  case  containing  excep- 
tions to  be  made  and  settled,  and  then  moved  at  the  Erie 
special  term,  upon  such  case  and  exceptions,  for  a  new 
trial,  which  was  denied,  and  from  that  order  this  appeal 
was  taken. 

It  is  now  claimed  that  a  motion  tor  new  trial  could  not 
be   made   upon   case  and   exceptions  after   the  referee's 

report  had  been  confirmed ;  and  the  cases  of  Denise 
I]     v.  Denise  (41  Him,  9)  and  Hatch  v.  Stewart  (12  II 

164)  are  relied  upon  to  sustain  such  claim.     Nothing 
however,  of  the  kind  was  held  in  those  cases. 

In  the  case  of  Denise  r.  Denise  the  question  was 
whether  the  special  term  had  power  to  review  the  report 

of  a  referee  upon  an  allegod  error  in  a  finding  of  fact 
[•]     or  ruling  upon  the  law  under  section  1002  of  the  Code 

of  Civil  Procedure  ;  and   we   held   that   a  disputed 
claim  presented  against  the  estate  of  a  deceased  person 
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under  the  statate  was  a  special  proceeding  (Roe  v.  Boyle, 
81  N,  y.  305)  and  that  motions  for  new  trial  provided  for 
by  section  1002  of  the  Oode  had  reference  to  motions  in 
actions,  and  that  the  section  had  no  application  to  special 
proceedings ;  that  appeals  could  not  be  taken  from  the 
judgment  under  section  1346  of  the  Code,  but  must  be 
taken  under  sections  1356  and  1357  of  the  Code ;  and  the 
case  of  Young  v.  Cuddy  (23  Hun,  249),  was  only  criticised 
in  so  far  as  it  held  that  an  appeal  in  special  proceedings 

of  this  character  could  be  taken  from  the  judgment 
[']     under  section  1346  of  the  Code.    The  case  of  Hatch 

V.  Stewart  was  to  the  same  effect,  and  nothing  in 
either  case  holds  that  a  motion  for  new  trial  cannot  be 
made  upon  a  case  containing  exceptions  in  a  special  pro- 
ceeding of  this  character. 

The  statute  provides  that ''  if  the  executot  or  adminis- 
trator doubt  the  justice  of  any  claim  so  presented  he  may 
enter  into  an  agreement  in  writing,  with  the  claimant  to  refer 
the  matter  in  controversy  to  three  disinterested  persons  or 
to  a  disinterested  person  to  be  approved  by  the  surrogate, 
and,  upon  filing  such  claim  and  approval  of  the  surrogate 
in  the  office  of  the  clerk  of  the  supreme  court,  in  the 
county  in  which  the  parties  or  either  of  them  reside,  a 
rule  shall  be  entered  by  such  clerk,  either  in  vacation  or 
term,  referring  the  matter  in  controversy  to  the  person  or 
persons  so  selected.  The  referees  shall  thereupon  pro- 
ceed to  hear  and  determine  the  matter  and  make  their 
report  thereon  to  the  court  in  which  the  rule  for  their 
appointment  shall  have  been  entered.  .  .  .  And  the 
court  may  set  aside  the  report  of  the  referees  or  appoint 
others  in  their  places,  and  may  confirm  such  report  and 
adjudge  costs  as  in  actions  against  executors ;  and  the  judg- 
ment of  the  court  thereupon  shall  be  valid  and  effectual 
in  all  respects,  as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  the  ordinary  process."  *  2  R  S.  (7  ed.) 
2299,  2a00,  §§  36,  37. 

*2~R~s7^,  V87. 
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It  will  be  obserred  that  the  statute  gives  to  the  court 
the  power  to  set  aside  the  report  of  the  referees  and  to 
appoint  others  in  their  places,  as  well  as  the  power  to 
confirm  the  report  and  order  judgment  accordingly. 
[*]  While  the  power  is  given  by  the  statute,  the  practice 
is  not  prescribed*  That  has  been  left  for  the  deter- 
mination of  the  courts.  It  is  the  customary  and  usual 
practice  for  the  prevailing  party  to  move  at  special  term 
for  a  confirmation  of  the  report.  The  motion  being  based 
upon  the  report,  the  only  questions  brought  up  for  review 
are  the  regularity  of  the  proceedings,  and  whether  the 
conclusions  of  law  are  sustained  by  the  findings  of  fact 
appearing  in  the  report.  The  rulings  made  upon  the 
hearing,  in  the  admission  and  rejaction  of  evidence,  and 
questions  as  to  whether  the  evidence  sustains  and  justifies 
the  findings  6{  fact,  can  only  be  brought  up  upon  a  case 
containing  exceptions.  It  is  the  usual  and  customary 
[*]  practice  for  the  defeated  party  to  move  upon  case  con- 
taining exceptions  for  a  new  trial,  at  the  same  time 
that  the  motion  is  made  for  a  confirmation  of  the  referee's 
report,  so  as  to  have  all  of  the  questions  determined  in 
the  one  motion,  and  this  is  doubtless  the  better  practice. 
But  we  think  the  motion  for  new  trial  upon  case  and  ex- 
ceptions may  be  made  after  the  referee's  report  has  been 
confirmed.  Such  has  been  the  approved  practice  of  our 
court,  and  we  see  no  reason  why  it  should  be  changed 
(Somerville  v.  Crook,  9  Hini,  664 ;  Young  i\  Cuddy,  24  Id, 
249 ;  Schreyer  v.  Holborrow,  26  Id.  468.) 

We  are  thus  brought  to  the  consideration  of  the  case 
upon  the  merits.  It  appears  that  the  plaintiff  is  the 
assignee  of  John  Eighme  of  the  claim  in  controversy, 
["]  and  that  on  or  about  the  9th  day  of  May,  1862,  John 
C.  IStrong  and  John  Eighme,  both  of  whom  are  now 
deceased,  entered  into  a  written  agreement,  under  their 
hands  and  seals,  by  the  terms  of  which  John  Eighme 
agreed  to  cause  to  be  conveyed  to  John  C.  Strong  and 
Maria  Eighme,  the  wife  of  John  Eighme,  by  quit-claim 
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deed  of  James  F.  Eighme  and  wife,  lots  27, 19  and  12,  in 
the  town  of  Backtooth,  Cattaraugus  county ;  that  the 
parties  were  to  pay  off  and  discharge  certain  claims 
against  the  lands  and  perfect  the  title  thereto,  and,  when 
the  title  was  perfected,  the  first  income  and  receipts  from 
the  rent  and  sale  of  the  land  or  sales  or  use  of  timber 
thereon  was  to  be  applied  to  the  payment  of  a  sum  of 
money,  amounting  to  about  $633,  which  had  been  advanced 
by  Eighme  upon  certain  claims  ;  that  for  such  payments 
Eighme  was  not,  nor  was  the  property,  to  be  indebted  to 
Strong ;  that  Strong  was  not  to  be  personally  bound  to 
the  payments,  but  the  first  income  from  the  property  was 
to  pay  the  same.  The  intention  of  the  parties  was  to  the 
effect  that  when  the  title  was  perfected,  Strong  and  Maria 
Eighme  were  to  own  the  property  in  fee,  share  and  share 
alike.  Subsequently,  and  on  August  2,  1865,  John  Eigh- 
me caused  to  be  conveyed  to  John  C.  Strong  the  undivided 
one-third  of  the  lands  mentioned  in  the  agreement.  The 
deed  was  executed  by  the  James  E.  Eighme  mentioned  in 
the  agreement,  with  others.  The  deed  was  delivered  to 
Strong  by  John  Eighme  on  August  2,  1865,  together  with 
a  promissory  note  for  the  payment  of  about  $30 ).  The 
note  was  signed  by  John  Eighme  and  by  his  brother, 
James  F.  Eighme,  and  the  deed  and  note  were  received 
and  accepted  by  Strong  in  full  performance  and  satisfac- 
tion on  the  part  of  John  Eighme  of  his  agreement  to  con- 
vey an  undivided  one-half  of  the  lands.  The  assigment 
to  the  plaintiff  of  the  a:^eement  of  May  9, 1862,  was  made 
on  August  8, 1865,  six  days  after  the  conveyance  to  Strong 
of  one-third  of  the  lands  embraced  in  the  contract.  On 
October  21, 1866,  Strong  sold  and  conveyed  his  undivided 
third  of  the  lands  back  to  James  F.  Eighme  for  the  sum  of 
$2,000,  and  thereafter,  and  on  October  20, 1873,  the  plaintiff 
demanded  of  Strong  the  payment  of  the  $633  provided  for 
in  the  contract  of  May  9, 1862,  which  was  refused,  Strong, 
by  his  letter  written  to  the  plaintiff  a  few  days  thereafter, 
denying  that  he  owed  any  sum  whatever  and  claiming 


124  CIVIL  PROCEDUBE  REPORTS. 

Eighme  v.  Strong. 

that  it  had  been  settled  long  ago.  Strong  died  on  July  5, 
1879,  at  Bofialo,  N.  Y.,  being  an  inhabitant  of  Erie  county ; 
and  this  claim  was  presented  to  his  executrix  on  JuBe  8, 
1881. 

It  will  be  observed  that  this  claim  was  over  nineteen 
years  old  at  the  time  it  was  presented  to  the  executrix ; 
that  it  was  presented  nearly  eight  years  after  demand  was 
made  for  its  payment  upon  Strong  and  by  him  refused ; 
that  he  lived  six  years  thereafter  and  no  action  was  brought 
against  him  in  his  life-time  to  recover  it.  These  circum- 
stances have  caused  us  to  scrutinize  the  evidence  with 
some  care  for  the  purpose  of  determining  whether  it  is  a 
just  and  valid  claim.  James  0.  Strong,  the  brother  of 
the  deceased,  testified  that  he  was  his  law  copartner,  and 
that  the  deceased  had  in  his  possession  in  his  life-time  a 
release  from  all  claim  and  liability  upon  the  contract  of 
May  9,  1862^  bearing  date  August  2,  1865.  James  F. 
Eighme  testified  that  he  was  a  brother  of  John  Eighme, 
and  was  with  him  on  that  day,  and  that  no  such  release 

was  executed. 
[^  This  raised  a  conflict  upon  the  question  of  the 

existence  of  such  a  release,  and  the  referee  having 
found  the  fact  in  favor  of  the  claimant,  he  being  personally 
present,  seeing  and  hearing  the  witnesses  testify,  his 
his  finding  must  be  conclusive  upon  that  question.  But 
it  appears  that  James  F.  Eighme  held  the  title  to  the 
lands  embraced  in  the  contract ;  that  the  agreement  was 
that  John  Eighme  was  to  cause  James  F.  Eighme  and 
wife  to  convey  the  land  in  question  ;  that  the  lands  were 
to  be  conveyed  to  Strong  and  Maria  Eighme,  each  an  undi- 
vided one-half  interest ;  that  James  F.  Eighme  thereafter 
refused  to  convey  one-half  to  Strong  and  would  only  con- 
vey one-third.  John  Eighme  was,  therefore,  unable  to 
complete  the  contract  on  his  part,  and  the  subsequent 
arrangement  in  ISO'S  was  made,  by  which  Strong  accepted 
a  conveyance  of  one-third  and  a  promissory  note  signed 
by  John  and  his  brother  James  F.  Eighme  for  about  $300 ; 
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that  three  months  thereafter  James  F.  Eighme  purchased 
back  from  Strong  the  nndivided  one  -  third  of  the  lands 
conveyed  to  him,  for  the  sum  of  $2,000,  this  indicating 
that  he  considered  the  entire  farm  worth  $6,000. 

A  serions  question  is  presented  as  to  the  construction 
that  should  be 'placed  upon  the  contract.  The  appellant, 
claiming  that  Strong  was  not  to  pay  the  entire  sum  of 
$633,  but  that  that  sum  was  to  be  paid  out  of  the  pro- 
ceeds of  the  lands,  and  Strong  haying  received  conveyance 
of  but  one-third,  could  be  charged  with  but  that  propor-, 
tion  of  the  amount.  But  we  shall  not  stop  to  determine 
this  question,  but  for  the  purpose  of  this  case  assume 
that  the  entire  sum  was,  by  the  terms  of  the  contract,  to 
be  paid  out  of  Strong's  portion  of  the  real  estate.  What 
then  was  the  effect  of  the  agreement  of  August  2,  1865  ? 
John  Eighme  not  only  caused  a  deed  of  an  undivided  one- 
third  to  be  delivered  to  Strong,  but  also  gave  him  his 
promissory  note  for  about  $300.  If  Strong  was  still 
owing  him  $633  upon  the  contract,  why  did  he  give  Strong 
his  promissory  note  for  $300  or  thereabouts  ?  The  evi- 
dence given  upon  the  trial  fails  to  explain  this  circum- 
stance further  than  to  show  that  the  $300  note  was  given 
to  make  up  the  difference  between  the  one-third  conveyed 
to  Strong  and  the  one-half  which  was  to  be  conveyed  to 
him  by  the  terms  of  the  agreement. 

But  it  will  be  seen  that  an  undivided  one-half  of  the 
farm  was  worth  $3,000  if  the  whole  was  worth  SG,000,  and 
that  the  $300  note  given  would  not  make  up  for  tliat 
difference.  But  if  there  was  included  the  $633  owing  to 
Eighme  upon  the  contract,  that,  with  the  $300  note,  or 
about  $300,  as  it  is  described  in  the  evidence,  would  make 
up  the  additional  $1,000  or  thereabouts.  We  are  thus 
brought  to  considertheeffectof  the  giving  of  the  S300  note 
of  Eighme  to  Strong.  It  is  well  settled  that  the  giv- 
[*]  ing  of  a  promissory  note  is  presunptive  evidence  that 
the  payee  was  not  at  that  time  indebted  to  the  maker, 
and  that  where  the  maker,  afte  r  he  had  paid  the  note. 
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sued  the  executors  of  the  payee  for  a  debt  on  simple  con- 
tract existing  when  the  note  was  made,  that  the  presump- 
tion of  law  was  that  all  the  demands  between  the  parties 
were  settled  at  the  date  of  the  note  and  that  it  was  given 
for  the  balance  due  (De  Freest  v.  Bloomingdale,  5  Den. 
304 ;  Gould  v.  Chase,  16  Johns.  226 ;  Sherman  v.  Mcln- 
tyre,  7  Hun,  592 ;  O'Dell  r.  Diehl,  12  N.  Y.  WeeL  Dig. 
185  ;  Lake  v.  Tysen,  6  N.  Y.  461 ;  Sperry  v.  Miller,  16 
Id.  407,  dl4 ;  Sprague  v.  Hosmer,  82  Id.  466-470). 

The  presumption  raised  by  the  giving  of  the  note, 
together  with  the  inference  that  may  properly  be  drawn 
from  the  fact  that  it  did  not  make  up  the  difference 
between  the  value  of  an  undivided  one-half  and  an  undi- 
vided one-third  of  the  lands  in  the  amount  of  the  claim  pre- 
sented under  the  agreement,  leads  us  to  conclude  that  the 
claim  under  the  agreement  was  then  settled  and  discharged. 

The  order  should,  therefore,  be  reversed,  and  the 
motion  to  set  aside  the  referee's  report  and  for  anew  trial 
before  another  referee  granted,  costs  to  abide  the  final 
award  of  costs. 

Barker,  P.  J.,  Brabi^by  and  Dwight,  JJ.,  concurred. 


SMITH,  BssPONBENT,  V.  KERR,  Appellant. 

Supreme  Court,  Fiffh  Department,  General  Term,  June, 

188a 

§§  738,  74a 

Qfcr  qfjwfymerU — when  service  of  copy  s^ffkienJL 

If  the  attorney  for  a  defendant  making  an  offer  of  judgment,  fails  to 
obserre  the  statutory  requirement  that  where  an  offer  is  not 
subscribed  by  the  party,  hia  attorney  must  subscribe  it  and 
annex  there  to  his  affidavit  to  the  effect  that  he  is  duly  authoriased 
to  make  it,  the  plaintiff^s  attorney  is  at  Uberty  to  disregard  it. 
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Where  the  manner  of  serving  a  process  is  not  governed  by  anv 
statute,  delivering  a  copy  and  showing  to  the  party  served  the 
original,  if  he  desires  it,  is  the  recognized  method  of  making 
service.  The  delivery  of  an  original  x)aper  is  not  necessarily 
essential  to  its  service. 

An  attorney  is  an  officer  of  the  conrt,  and,  in  an  action  in  which  he 
appears,  represents  his  client ;  and  where  a  paper  in  the  action 
purporting  to  be  a  copy  is  delivered  by  him  or  by  his  direction 
for  the  purpose  of  service  npon  the  adverse  party  or  his  attorney, 
it  is  presumed  that  it  is  a  copy  of  an  original,  provided  it  purports 
to  be  a  copy  of  a  paper  legitimately  made  by  him  in  the  action. 

Service  of  an  offer  of  judgment  which  is  subscribed  by  the  attorney 
for  the  party  making  it,  and  has  annexed  thereto  the  affidavit 
required  by  Code  of  Civil  Procedure,  section  740,  was  properly 
and  sufficiently  made  by  delivering  to  the  attorney  for  the  adverse 
pai-ty  a  copy  of  such  offer  and  affidavit.* 

It  is  not  essential  that  an  offer  of  judgment,  which  is  not  subscribed 
by  the  party  making  it,  have  the  genuine  signature  of  his  attorney 
subscribed  thereto.  His  name  subscribed  in  any  manner,  either 
written  or  printed,  is  sufficient,  inasmuch  as  it  is  treated  by  the 
attorney  as  subscribed  by  him. 

Where  a  defendant  claims  costs  on  the  ground' that  he  has  served  an 
offer  of  judgment  and  that  the  judgment  recovered  is  not  more 
favorable  to  his  adversary  than  that  offered,  he  must  furnish  proof 
of  the  service  of  such  offer,  and  this  he  can  properly  do  by  the 
production  of  the  original  with  proof  of  the  service  made  by 
deliveiing  copies,  but  their  non  -  production  is  sufficiently 
accounted  for  where  it  appears  that  they  were,  with  his  attorney's 
office  and  its  contents,  destroyed  by  fire. 

On  an  appeal  from  a  review  at  special  term  of  a  clerk's  taxation  of 
costs,  no  papers  upon  the  question  presented  are  properly  before 
the  court  other  than  those  which  were  submitted  to  the  clerk, 
and  it  must  be  assumed  that  all  the  papers  in  the  appeal  -  book 
are  properly  in  it  for  consideration  on  the  review.  If  any- 
thing in  it  was  not  legitimately  there,  correction  should  have 
been  obtained  by  motion. 

{Decided  June  23,  1888.) 

Appeal  by  defendant  from  an  order  of  the  Erie  county 
special  term,  denying  a  motion  made  by  him  for  a  new 
taxation  of  costs. 


*  See  to  same  effect,  Markes  r.  Epstein,  13  N,  Y.  Civ,  Pro,  293. 
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The  facts  appear  in  the  opinion. 

Ainsley  (k  Davie,  for  defendant-appellant 

James  O,  Johnson^  for  plaintiff-respondent. 

Bradley,  J. — ^This  action  is  a  consolidation  of  three 
actions  in  which  respectively  the  defendant's  attorney  pre- 
pared offers  of  jadgments,  annexed  to  each  of  them  the 
affidavit  of  authority  required  by  the  statute  (Code  Civ, 
Pro.  §  740),  and  delivered  copies  of  such  offers  and  affi- 
davits to  the  plaintiff's  attorney.  The  originals  were 
retained  by  the  defendant's  attorneys,  and,  with  their  office 
and  its  contents,  were  destroyed  by  fire.  The  offers  were 
not  accepted  by  the  plaintiff,  and  the  recovery  by  him 
was  not  more  favorable  than  the  offers,  and  for  that  rea- 
son the  defendant  claimed  that  he  was,  and  that  the 
plaintiff  was  not  entitled  to  costs  from  the  time  of  such 
offers  (Id.  §  738).  The  clerk  disallowed  this  claim  of  the 
defendant,  and  taxed  the  plaintiffs  costs,  and  by  the 
order  of  the  special  term  the  defendant's  motion  for  re-tax- 
ation was  denied. 

The  objection  on  the  part  of  the  plaintiff  taken  and 
urged  in  support  of  the  denial  of  costs  to  the  defendant 
subsequently  to  the  offers  is,  that  the  service  of  copies  of 
the  offers  and  affidavits  of  authority  annexed,  was  not  a 
compliance  with  the  statute,  which  provides  that  the 
defendant  may  serve  upon  the  plaintiff's  attorney  "  a  writ- 
ten offer,"  etc.  (Id.  §  738),  and  that  unless  an  offer  is  sub- 
scribed by  the  party,  his  attorney  must  subscribe  it  and 
annex  thereto  his  affidavit  to  the  effect  that  he  is  duly 
authorized  to  make  it  (/(/.  §  740). 

If  the  defendant's  attorneys  failed  to  observe  this 
statutory  requirement  in  making  and  serving  the  offers, 
the  plaintiffs  attorney  was  at  liberty  to  disregard  them 
(McFarren  v.  St.  John,  14  Jlun^  387  ;  Riggs  v.  Waydell, 
17  Ilun,  515 ;  affirmed,  78  K  Y.  586  ;  Leslie  v,  Wabath,  9 
N,  Y.  State  Bep,  662).  The  question,  therefore,  is,  whether 


J 


CIVIL  PROCEDUBE  REPORTS.  129 


Smith  r.  Kerr. 


the  delivery  to  the  plaintiffs  attorney  of  copies,  was  a 
service  of  the  offers  within  the  meaning  of  the  statute. 
If  it  reqtdres  the  delivery  of  the  original  offer  and  affi- 
davit, as  distinguished  from  a  copy,  the  defendant  failed 
to  make  the  requisite  service.  In  terms,  the  statute  does 
not  direct  that  to  be  done,  unless  such  direction  is  found 
in  the  provision  requiring  the  service  of  "  a  written  offer." 
The  delivery  of  an  original  paper  is  not  necessarily  essen- 
tial to  its  service. 

The  old  Code  provided  for  the  service  of  summons  by 
delivering  a  copy  of  it  (§  134),  and  so  does  the  new  Code 
(§§  2878,  2910).  When  the  manner  of  doing  it  is  not  gov- 
erned by  any  statute,  the  service  of  process  by  delivering 
a  copy,  and  showing  to  the  defendant,  if  he  desires  it,  the 
original,  is  the  recognized  method  of  making  service  of  it 
(Williams  v.  Van  Valkenburg,  16  How.  Pr.  141). 

The  attorney  is  an  officer  of  the  court,  and,  in  the 
action  in  which  he  appears,  he  represents  his  client 
And  when  a  paper  in  the  action  purporting  to  be  a  copy 
is  delivered  by  him,  or  by  his  direction,  for  the  purpose 
of  service  upon  the  adverse  party,  or  his  attorney,  it  is 
presumed  that  it  is  a  copy  of  an  original,  provided  it  pur- 
ports to  be  a  copy  of  a  paper  legitimately  made  by  him 
in  the  action.  It  is  usual  and  within  the  recognized 
practice  to  make  service  of  papers  in  actions  by  delivery 
of  copies  and  retaining  or  filing  the  originals  (1  Burrill 
Pr,  351).  There  seems  nothing  in  the  terms  of  the  statute 
to  take  the  service  of  an  offer  of  judgment  out  of  such  ordi- 
nary rule  and  practice.  If  it  may  be  or  becomes  import- 
ant to  the  adverse  party  for  any  purpose,  that  it  be  done, 
the  attorney  making  the  service  may  usually  be  required 
to  file  the  original  with  the  clerk  of  the  court. 

It  is  not  essential  that  the  paper  have  the  genuine 
written  signature  of  the  attorney  subscribed  to  it,  although 
the  statute  requires  that  it  be  subscribed  by  him.  His 
name,  subscribed  in  any  manner,  either  written  or  printed, 
is  sufficient,  inasmuch  as  it  is  treated  by  the  attorney  as 
Vol.  XV.— 9. 
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subscribed  by  him,  so  there  is  nothing  in  the  inquiry 
whether  judicial  notice  will  be  taken  of  it  by  the  mere 
inspection  of  the  paper  (Barnard  v.  Heydrick,  49  Barb.  62 ; 
S.  C,  32  How.  Pr.  97 ;  2  Abb,  Pr.  N.  8.  47 ;  Mayor  f. 
Eisler,  2  N.  T.  Civ,  Pro.  125). 

Papers  served  are  given  authenticity  by  the  fact  that 
they  are  served  by  an  attorney,  or  by  his  directions.  The 
delivery  by  the  defendant's  attorney  to  the  attorney  for  the 
plailitiffof  the  copiesof  the  offers  and  affidavits,  established 
jjrima  facie  the  fact  that  such  original  offers  and  affidavits 
were  made,and  such  delivery  constitu  ted  theservice  of  them. 

The  plaintiffs  attorney  was  required  to  so  understand 
it,  and  was  authorized  to  treat  the  papers  so  delivered  for 
the  purpose  of  the  service  as  the  offers  of  judgment.  He 
could  not,  therefore,  effectually  disregard  them.  But 
when  the  defendant  came  to  ask  for  costs  founded  upon 
the  fact  of  offers  of  judgment,  it  was  necessary  for  him  to 
furnish  proof  of  service  of  them.  This  could  properly 
have  been  done  by  the  production  of  the  originals,  with 
proof  of  service  made  by  delivery  of  copies.  Their  non- 
production  was  sufficiently  accounted  for.  It  is  said  by 
counsel  that  it  does  not  appear  by  the  papers  presented 
upon  this  review  what  was  before  the  clerk  on  the  taxa- 
tion by  him,  of  the  costs. 

No  papers  bearing  upon  that  question  ai'e  properly 
here,  other  than  those  which  were  submitted  to  him.  It 
must  be  assumed  that  all  the  papers  in  the  appeal-book 
are  properly  in  it  for  consideration  on  this  review.  If 
anything  in  it  was  not  legitimately  there,  correction 
should  have  been  obtained  by  motion.  No  such  objection, 
however,  is  made. 

Upon  the  facts  as*  presented,  the  defendant  seems  to 
have  been  entitled  to  costs  from  the  time  his  offers  of 
judgment  were  served. 

The  order  should  be  reversed,  and  retaxation  of  costs 
ordered. 

Bareeb,  p.  J.,  and  Dwight,  J.,  concurred. 
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MUN80N,  Bbspondbnt,  v.  CURTIS,  Appellant. 

Supreme    Court,    Fifth    Department,    General   Term,  '\ 

June,  1888. 

§  3070. 

(hat$    anunint  and  taxation  of,  on  cqjpeal/tywijuc^TnentqTjttsUoe^s 
court — how  regulated — insirucHng  jury  as  to  right  to. 

In  an  action  on  contracts  the  jury  shonld  not  be  instmoted  as  to  the 
right  of  the  parties  to  the  action  to  costs,  and  the  giving  of  such 
instmctions  is  an  error  for  which  the  judgment  entered  on  their  * 

Terdiot  wDl  be  set  aside  where  it  appears  that  they  were  influ- 
enced thereby. 

Jt  seems,  that  in  actions  in  which  punitive  damages  may  be  given  the 
court  may  instruct  a  jury  as  to  the  rights  of  the  parties  with 
respect  to  the  costs  of  the  action ;  the  measure  of  the  damages 
being  in  such  case  in  the  discretion  of  the  jury,  and  the  costs 
themselves  punitive. 

It  seems,  that  on  an  appeal  from  a  justice's  court  to  a  county  court, 
where  a  new  trial  is  had  in  the  latter  court  the  plaintiff,  if  no  offer 
of  judgment  has  been  made,  is  entitled  to  costs  if  he  recovers  any 
verdict  against  the  defendant. 

Where,  on  an  appeal  to  a  county  court  from  a  justice's  court,  a  new 
trial  is  had,  the  award  of  costs  is  governed  by  section  3070  of  the 
Code  of  Civil  Procedure,  as  amended  by  Laws  of  1885,  chapter 
522. 

Where  the  general  term,  on  appeal  from  a  judgment  of  a  county 
court,  has  reason  to  believe  that  the  real  questions  of  fact  in  the 
case  have  been  ignored,  and  the  rules  of  law  correctly  laid  down 
by  the  court  disregarded,  and  that  the  jury  have  devised  a  ver- 
dict which  by  its  effect  on  the  award  of  co^ts  will,  as  they  tbiuk, 
balance  the  equities  between  the  parties,  it  will,  without  stopping 
to  inquire  whether  the  verdict  is  more  or  less  favorable  to  the 
pktrty  appealing  than  it  othenK*ise  would  have  been,  reverse  the 
judj^ent  and  direct  a  new  trial    It  is  enough  to  justify  such  a 
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conrse  if  the  verdict  has  been  rendered  on  false  ground  and  in 
disregard  of  the  evidence  and  the  la,w  applicable  thereto. 
(Decided  June  23,  1888.) 

Appeal  from  a  judgment  of  the  county  court  of  On- 
tario county,  entered  in  favor  of  the  plaintiff  on  the  ver- 
dict of  a  jury. 

The  facts  are  stated  in  the  opinion. 

Spencer  Gooding,  for  defendant-appellant. 

S.  C.  EaUf  for  plaintiff-respondent. 

DwiGHT,  J. — ^The  action  was  for  compensation,  at  an 
agreed  price  per  pound,  for  drying  and  curing  a  quantity 
of  hops. 

The  defendant  set  up  a  counter-claim  for  injury  to  his 
hops  by  the  negligence  and  unskillfulness  of  the  plaintiff 
in  doing  the  work. 

In  the  justice's  court  the  plaintiff  recovered  $55.34 
damages.  The  defendant  appealed,  and  had  a  new  trial  in 
the  county  court.  On  that  trial,  after  the  jury  had  retired 
for  consultation,  they  returned  into  court  and  asked  to  be 
instructed  in  respect  to  the  costs  of  the  action.  The  court 
thereupon,  under  the  objection  of  the  defendant,  instructed 
the  jury  that  if,  by  their  verdict,  the  plaintiff's  recovery  in 
the  justice's  court  was  reduced  at  least  ten  dollars,  then 
the  defendant  would  be  entitled  to  costs ;  otherwis3  the 
plaintiff  would  have  costs  in  addition  to  the  amount  of  the 
verdict ;  and  the  jury  found  for  the  plaintiff  $44.91. 

The  defendant  excepted  to  the  instruction  as  given ; 
and  now  assigns  as  grounds  of  the  appeal  to  this  court  the 
error  of  the  county  judge :  First,  in  giving  any  instructions 
to  the  jury  on  the  subject  of  costs ;  second,  in  giving  the 
particular  instruction  excepted  to. 

It  was  error  to  instruct  the  jury  at  all,  in  this  case,  on 
the  question  of  costs  (Lattimer  v.  Hill,  8  Hun^  171). 
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In  actions  in  which  piinitiye  damages  may  be  given, 
such  instruction  is  proper,  since  the  measure  of  such 
damages  is  in  the  discretion  of  the  jury,  and  costs  are 
themselves  punitive  (Waffle  v.  Dillenback,  38  N.  Y.  63  *). 
But  in  actions  on  contract,  the  amount  of  the  recovery  is 
to  be  determined  on  fixed  principles  applicable  to  the 
evidence  in  the  case  and  wholly  independent  of  the  ques- 
tion of  costs ;  the  jury  have  no  discretion  in  fixing  the 
amount,  and  they  violate  their  duty  if  they  suffer  their 
judgment  to  be  influenced  by  extraneous  considerations. 

Moreover,  the  instruction  given  was  erroneous.  This 
court  has  already  held  in  this  case,  reviewing  the  allow- 
ance and  taxation  of  costs  herein,  that  the  amendment  of 
section  3070  of  the  Code  of  Civil  Procedure,  by  the  act  of 
1885  (chap.  522),  was  applicable  to  the  case,  and,  accord- 
ingly, that  the  plaintiff  was  entitled  to  costs  if  he  recovered 
any  verdict  against  the  defendant  (Munson  r.  Curtis,  43 
Bun,  214). 

.  That  the  verdict  was  influenced  by  the  instructions 
given  cannot  be  doubted.  It  reduced  the  recovery  in  the 
justices'  court  a  few  cents  more  than  the  ten  dollars  nec- 
essary under  the  rule,  as  stated,  to  give  costs  to  the  de- 
fendant. This  result,  in  view  of  the  instructions  given, 
and,  especially,  of  the  fact  that  the  jury  had  asked  for  the 
instruction,  showing  that  they  had  had  the  question  of 
costs  under  consideration,  cannot  be  regarded  as  a  mere 
coincidence.  The  amount  of  the  verdict  was  evidently 
governed  by  the  intention  of  the  jury  to  give  costs  to  the 
defendant.  And  so,  as  we  have  reason  to  believe,  the  real 
questions  of  fact  in  the  case  have  been  ignored,  the  rules 
of  law  correctly  laid  down  by  the  court  have  been  disre- 
gardedy  and  the  jury  have  devised  a  verdict  which,  by  its 
effect  on  the  award  of  costs,  and  by  offsetting  the  defend- 
ant's costs  to  the  plaintiff's  recovery,  will,  as  they  think, 
balance  up  the  "  equities  '*  between  the  parties. 


*  See  Nolton  r.  Moaes,  3  Barb.  31. 
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In  saoli  case  we  need  not  stop  to  inquire  whether  the 
verdict  is  more  or  less  favorable  to  the  party  appealing 
than  it  would  have  been  had  the  erroneous  instruction  not 
been  given ;  such  inquiry  would  be  mainly  speculative. 
It  is  enough  if  a  verdict  has  been  rendered  on  false  grounds 
and  in  disregard  of  the  evidence  and  the  law  applicable 
thereto. 

The  judgment  should  be  reversed,  and  new  trial 
ordered,  costs  to  abide  event. 

Babkeb,  p.  J.,  Haight  and  Bbablet,  JJ.,  concurred. 


CTJNARD,  Appellant,  v.  FRANOKLTN,  Respondent. 

Supreme  Court,  First  Department^  General  Term,  June,. 

1888. 

§531. 

Copy  account — tuhenpfirty  fnay  be  required  to  serve. 

An  aooount  which  a  party  to  an  action  may  be  required  to  deliver  to 
his  adversary  under  the  Code  of  Civil  Procedure,  section  531,  is 
an  account  containing  items,  and  includes  an  account  stated 
where  it  contains  items. 

Where,  in  an  action  for  conversion,  the  anssirer  set  up  that  "the 
plaintiff  and  defendant,  upon  a  full  consideration  and  discussion 

....  of  the  transactions  and  accounts  between  them 

adjusted  their  accounts  and  it  was  thereupon  understood  and 
agreed  between  them  that  the  defendant  should  be  considered  as 
indebted  to  the  plaintiff  in  the  sum  of  $608,396.58  with  inter- 
est," etc., — Hehlj  tbat  the  answer  did  not  set  up  such  an  account 
as  entitled  plaintiff  to  a  copy  thereof  under  section  531  of  the 
Code  of  Civil  Procedure,  and  that,  therefore,  an  order  excluding 
defendant's  proof  of  such  allegation  on  account  of  his  failure  to- 
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comply  with  a  demftnd  for  a  oopy  of  snoh  account  was  properly 
refused. 
(Decided  June  19,  1888.) 

Appeal  by  plaintiff  from  an  order  denying  a  motion 
made  by  him  that  the  defendant  be  precluded  on  the  trial 
of  this  action  from  giving  evidence  of  an  account  asserted 
to  be  set  up  in  the  answer. 

The  material  facts  are  stated  in  the  opinion. 
WUliam  C  Beecher^  for  plaintiff-appellant. 
John  Notnwn^  for  defendant-respondent. 

Babtlett,  J. — This  is  an  action  for  conversion.  The 
defendant  in  his  ''answer  denies  the  alleged  conversion, 
and  averSy  among  other  things  that  securities  and  cash  to 
a  large  amount  were  left  in  his  hands  by  the  plaintiff, 
under  an  arrangement  by  which  the  defendant  was  to 
invest,  use,  and  employ  the  same  in  such  transactions  and 
enterprises  as  he  should  think  best  for  the  joint  account 
and  risk  of  the  parties. 

He  further  avers  that  many  heavy  loses  were  incurred 
in  the  course  of  such  transactions  and  enterprises,  which 
were  paid  out  of  the  plaintiff's  property,  and  with  his 
knowledge ;  that  the  defendant,  from  time  to  time,  ren- 
dered the  plaintiff  statements  of  account ;  and  that  *'  in 
or  about  the  months  of  June  and  July,  1885,  at  the  city 
of  New  York,  the  plaintiff  and  the  defendant,  upon  a  full 
consideration  and  discussion  in  respect  to  all  such  mat- 
ters, and  of  the  transactions  and  accounts  between  them, 
all  of  which  the  plaintiff  acquiesced  in,  settled  and  adjusted 
their  accounts,  and  it  was  thereupon  understood  and 
agreed  between  them  that  the  defendant  should  be  con- 
sidered as  indebted  to  the  plaintiff  in  the  sum  of  :$(>08,- 
396.58,  with  interest  from  that  time,  and  that  the  j)laintiff 
should  give  him  such  credit  and  time  to  pay  off  such 
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indebtedness  in  installments  as  he,  the  defendant,  might 
require  for  such  purpose." 

The  plaintiff's  attorneys,  claiming  to  be  entitled  to  a 
verified  copy  of  the  account  referred  to  in  the  provision 
above  quoted,  under  section  531  of  the  Code  of  Civil 
Procedure,  served  upon  the  defendant's  attorneys  a  writ- 
ten demand  for  such  account.  This  demand  was  not 
complied  with  ;  and  thereupon  the  plaintiff  moved  at 
special  term  that  tho  defendant  be  precluded  on  the  trial 
of  the  action  from  giving  any  evidence  of  such  account. 
The  motion  was  denied  upon  the  express  ground  that  the 
aforesaid  allegations  in  the  answer  did  not  set  forth  such 
an  account  as  is  referred  to  in  section  631  of  the  Code. 

We  think  the  learned  judge  at  special  term  took  a 
correct  view  of  the  answer  in  this*  respect.  The  accouDt 
which  an  adverse  party  may  require  to  be  delivered  to 
him  under  section  531,  is  an  account  containing  items. 
**  It  is  not  necessary,"  says  that  section,  "  for  a  party  to 
set  forth  in  a  pleading,  the  items  of  an  account  therein 
alleged ;  but  in  that  case  he  must  deliver  to  the  adverse 
party,  within  ten  days  after,  a  written  demand  thereof  a 
copy  of  the  account  which,  if  the  pleading  is  verified, 
must  be  verified  by  his  affidavit." 

Of  course  this  language  would  include  an  account 
stated  wjiere  it  contained  items  ;  but  such  does  not  appear 
to  have  been  the  character  of  the  paper,  if  any  paper 
was  executed,  which  embodied  the  agreement  pleaded  in 
the  answer,  to  tho  effect  that  the  defendant  should  be 
considered  as  indebted  to  the  plaintiff  in  the  sum  at  which 
the  plaintiff^ s  demand  was  adjusted.  It  is  true  that 
accounts  are  alleged  to  have  been  considered  and  dis- 
cussed in  arriving  at  the  adjustment,  but  those  were  the 
data  or  evidence  upon  which  the  parties  reached  their 
agreement,  and  cannot  be  said  to  constitute  the  agree- 
ment itself.  AVe  do  not  think  the  answer  sets  up  any 
such  account  as  entitled  the  plaintiff  to  a  copy  there- 
of under  the  Code,  and  the  order  which  he  sought  to 
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obtam  in  consequence  of  the  defendant's  failure  to  serve 
such  copy,  was  properly  refused. 

The  order  appealed  from  must  be  affirmed,  with  costs 
and  disbursements. 

Bradt  and  Daniels,  JJ.,  concurred. 


KNIGHT,  ET  AL.,  Apfellakts,  V,  ABEL,  Besfondeiit. 

StJPBEME   Court,   Fibst    Department,    General    Term, 

May,  1888. 

§  549,  subd.  4. 

Order  qf  arrest — when  vacated  because  only  part  of  cause  <^  action 

warrants  arrest. 

Where  a  complaint  m  an  action  set  forth  a  single  cause  of  action  to 
reoover  npon  four  separate  sales  of  merchandise  made  by  the 
plaintifis  to  the  defendant,  and  there  was  sufficient  proof  in  the 
papers  upon  which  an  order  to  arrest  the  defendant  was  granted 
to  warrant  a  finding  of  fraud  as  to  one  of  the  sales  bnt  not  as  to 
all, — Held,  that  the  order  of  arrest  was  properly  vacated. 

Easton  v.  Cassidy  (21  Hun,  459) ;  Fitch  v.  McMahon  (3  N,  Y.  St. 
Rep.  142),  not  followed. 

{Decided  May  18,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
county  special  term  granting  a  motion  made  by  the  de- 
fendant to  vacate  an  order  of  arrest  issued  against  him 
herein. 

The  facts  appear  in  the  opinion. 

John  H,  Atkinson,  for  plaintiffs-appellants. 
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Moses  Hermann  {Chas.  O'AWZ,  atiomej),  for  defandAnt- 
respondent. 

Babtlett,  J. — ^This  order  of  arrest  was  granted  in  an 
action  apon  a  contract  for  the  purchase  and  sale  of  eggs 
and  butter,  where  it  was  alleged  in  the  complaint  that  the 
defendant  was  guilty  of  fraud  in  contracting  or  incurring 
the  liability  (Code  Civ.  Pro.  §  649,  subd.  4).  The  com- 
plaint set  out  only  one  cause  of  action.  Four  separate 
sales  were  specified  :  one  on  July  13,  one  on  July  18,  and 
two  on  August  2,  1887.  There  was  enough  in  the  papers 
to  warrant  a  finding  of  fraud  as  to  the  sales  made  on 
August  2,  but  not  sufficient  to  warrant  such  a  finding  as 
to  the  prior  sales. 

In  Easton  v.  Cassidy  (21  Hun,  459),  there  was  but  a 
single  cause  of  action,  which  was  founded,  however,  upon 
different  demands.  Some  of  these  demands  were  of  a 
character  which  would  support  an  order  of  arresti  and 
others  would  not  This  general  term  held  that  the  order 
of  arrest  was  properly  vacated. 

A  different  view  seems  to  have  been  entertained,  in  the 
second  department,  in  the  case  of  Fitch  i\  McMahon  (3 
N.  Y.  St.  Rep.  142).  That  case  was  subsequently  affirmed 
in  the  court  of  appeals  (103  N.  Y.  690),  but  the  decision 
there  was  placed  upon  different  grounds  from  that  of  the 
general  term,  and  does  not  touch  the  questions  involved 
in  this  appeal.  Under  these  circumstances,  we  must 
follow  Easton  i\  Cassidy  (supra),  and  affirm  the  order 
appealed  from. 

Order  affirmed,  with  $10  costs  and  disbursements. 

Yan  Bbunt,  p.  J.,  and  Maoombeb,  J.,  concurred. 
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FTTZOERAIiD,  Respondent,  v.  QUANN,  Impleaded,  etc.. 

Appellant. 

CouBT  op  Appeals,  June,  1888. 

§450. 

Action  againai  a  married  woman  —  when  hu8b<Mnd  a  neoesacay  party 

defendant. 

The  rule  that  statutes  olianging  the  oommon  law  most  be  strictly 
oonstmed,  and  that  the  oommon  law  must  be  held  no  farther 
abrogated  than  the  dear  import  of  the  statute  absolutely  requires* 
is  too  seourely  and  firmly  established  and  grounded  in  our  juris- 
prudence to  be  altered  other  than  by  legislative  interference.  [^J 

Laws  of  1862,  chapter  172, — providing  among  other  things  that 
married  women  may  be  sued  in  any  of  the  courts  of  this  State, 
and  whenever  a  judgment  shall  be  recovered  against  a  married 
woman,  the  same  shall  be  enforced  by  execution  against  her  sole 
and  separate  estate  in  the  same  manner  as  if  she  were  sole, — does 
not  apply  to  the  case  of  a  tort  by  a  married  woman  committed 
during  coverture,  for  which  suit  is  also  brought  daring  covertore, 
and  does  not  alter  the  common  law  in  relation  to  the  liability  of 
a  husband  for  torts  committed  by  his  wife.  [^,^,^] 

Section  450»  of  the  Code  of  Civil  Procedure,— providing  that  "  in  an 
action  or  special  proceeding,  a  married  woman  appears,  prose- 
cutes or  defends  alone,  or  is  joined  with  other  parties  as  if  she 
was  single,"  which  was  amended  in  1879,  by  providing  that  "  it 
is  not  necessary  or  proper  to  join  her  husband  with  her  in  an 
.  action  or  s^iecial  proceeding,  affecting  her  separate  property/* — 
does  not  change  the  common  law  rule,  that  a  husband  must  be 
joined  with  his  wife  in  an  action  against  her  for  tort.  [^,^  If  it 
be  assumed  that  under  the  section  as  it  stood  before  the  amend- 
ment, a  married  woman  was  to  be  sued  alone  in  all  cases  as 
though  she  were  single,  the  effect  of  the  amendment  is  to  state 
the  cases  when  such  joining  is  unnecessary, — viz.,  in  actions  affair 


1 
I 


ing  the  wife's  separate  property, — ^leaving  it  necessary  in  all  other  ^ 


i 
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cases  ;  [^]  and  this  result  is  not  affected  by  the  provisions  of  the 
Code  of  Civil  Procedure,  section  1206,  that  "  judgment  for  or 
against  a  married  woman  may  be  rendered  and  enforced  in  a 
court  of  record  or  not  of  record,  as  if  she  were  single."  p] 

The  various  statutes  upon  the  subjects  of  the  rights  and  liabilities 
of  married  women  have  not  altered  the  common  hiw  and  rendered 
it  unnecessary  to  join  a  husband  with  hb  wife  in  an  action  to 
recover  damages  for  slanderous  words  spoken  by  her.  [^j 

Fit^^rald  v,  Quann  (33  Hun^  652,  reversing  S.  C.  1  N.  Y,  Civ.  Pro, 
273),  affirmed. 

{Decided  June  5. 1888.) 

Appeal  by  defendant  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  fourth  department, 
reversing  an  order  of  the  Livingston  county  circuit,  set- 
ting aside  a  verdict  in  favor  of  the  plaintiff  and  dismiss* 
ing  the  complaint  as  to  the  defendant,  Charles  Quann. 

This  action  was  brought  by  the  plaintiff  against  Mary 
Quann  and  Oharles  Q.  Quann,  her  husband,  to  recover 
damages  for  slanderous  words  alleged  to  have  been  spo- 
ken by  said  Mary  Quann  while  she  was  the  wife  of  the 
said  Charles  Quirk  Quann. 

A  verdict  was  rendered  in  favor  of  the  plaintiff  at  the 
Livingston  county  circuit  court  against  both  defendants, 
and,  on  motion  of  the  defendant  Charles  Quirk  Quann,  was 
sel  aside  as  to  him  and  complaint  dismissed  with  costs. 
The  opinion  on  the  rendering  of  tliis  decision  is  reported 
in  1  N.  Y.  Civ.  Fro.  at  page  273.  The  general  term  of  the 
supreme  court  in  the  fourth  department,  reversed  said 
order  and  filed  an  opinion  which  is  reported  in  33  Hun^ 
at  page  652. 

James  Woody  for  defendant-appellant. 

Treadwell  Clevelam},  for  pi  iintiff-respondent 

Peckham,  J. — The  very  satisfactory  opinion  delivered 
by  the  learned  justice  at  the  general  term  when  this  case 
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was  before  that  court,  renders  it  unnecessary  to  enter 
upon  any  general  discussion  of  the   question  in  this 

court. 
[^]  The  counsel  for  the  defendant  in  his  argument 

before  us  conceded  the  rule  to  be  well  established 
and  almost  universally  acted  on  that  statutes  changing  the 
common  law  must  be  strictly  construed,  and  that  the 
common  law  must  be  held  no  further  abrogated  than  the 
clear  import  of  the  language  used  in  the  statutes  abso- 
lutely requires.  However  much  modern  judges  might 
sometimes  be  inclined  to  doubt  the  beneficial  results  to 
be  derived  from  an  always  strict  adherence  to  the  rule, 
groimded  upon  some  possible  doubts  of  the  high  order  of 
excellence  in  all  cases  of  the  common  law,  or  of  its  being 
without  exception  the  perfection  of  human  reasoning  in 
any  other  than  a  very  narrow,  technical  and  one-sided 
'^^Ji  J^t  the  rule  itself  is  too  securely  and  firmly  estab- 
lished and  grounded  in  our  jurisprudence  to  be  altered 
other  than  by  legislative  interference.  This  court  acted 
upon  such  riile  in  the  late  case  of  Bertles  v.  Nunan  (92 
N.  Y.  152),  and  because  there  was  no  statute  which 
plainly  altered  it,  the  common  law  was  held  in  that 
case  to  remain  the  law  in  this  State  in  regard  to  the  con- 
veyance of  real  estate  to  a  husband  and  wife  jointly, 
and  that  upon  the  death  of  either  the  survivor  took  the 
whole  estate. 

It  is  claimed,  however,  that  there  is  an  express  enact- 
ment abrogating  the  common  law  in  regard  to  the  liability 

of  a  husband  for  the  torts  of  his  wife,  and  that  such 
[•]     enactment  is  to  be  found  in  chapter  172  of  the  Laws 

of  1862,  entitled  "  An  act  to  amend  the  act  entitled 
an  act  concerning  the  rights  and  liabilities  of  husband 
and  wife  ;  passed  March  20, 1860."  The  court  is  referred 
to  section  7  of  the  act  which  reads,  "  A  married  woman 
may  be  sued  in  any  of  the  courts  in  this  Statei^  and  whcn- 
crver  a  judgment  shall  be  recovered  against  a  married 
woman  the  same  may  be  enforced  by  execution  against 
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her  sole  and  separate  estate  in  the  same  manner  as  if  she 

were  sole." 
[']  This  section  clearly  does    not  reach  any  such 

result  It  evidently  contemplates  the  existence  of 
eaoses  where  it  would  be  proper  to  sue  a  married  woman 
alone,  for  the  provision  making  her  sole  and  separate 
estate  liable  on  execution  upon  a  judgment  recovered 
against  her  would  lead  one  to  that  inference.  But  the 
section  does  not  assume  to  state  what  those  causes  are. 
This  is  done  in  the  third  section  of  the  same  act,  which 
amends  the  seventh  section  of  the  act  of  1860,  and  in  this 
amended  section  it  is  stated  that  **  a  married  woman  may, 
while  married,  sue  and  be  sued  in  all  matters  having  rela- 
tion to  her  sole  and  separate  property,  or  which  may 
hereafter  come  to  her  by  descent,  devise,  bequest,  pur- 
chase or  the  gift  or  grant  of  any  person,  in  the  same  man- 
ner as  if  she  were  sole ;  and  any  married  woman  may 
bring  and  maintain  an  action  in  her  own  name  for  dam- 
ages against  any  person  or  body  corporate  for  any  injury 
to  her  person  or  character,  the  same  as  if  she  were  sole/* 
etc  In  the  subsequent  section  of  the  act  of  1862  (section 
5),  it  is  provided  that  in  an  action  brought  or  defended 
by  any  married  woman  in  her  name,  her  husband  shall 
not,  neither  shall  his  property  be  liable  for  the  costs 
thereof  or  the  recovery  therein.  It  is  thus  seen  that  in  a 
statute  which  legislates  upon  the  subject  of  the  rights  and 
liabilities  of  husband  and  wife  a  portion  of  one  section 
treats  of  the  rights  of  the  wife  as  to  suing  and  being  sued 
*^in  the  same  manner  as  if  she  were  sole,"  and  the  cases 
are  stated  in  which  she  may  be  thus  sued,  and  the  case  of 
a  tort  committed  by  her  during  coverture  for  which  a 
suit  is  brought  (also  during  coverture)  is  not  embraced 
therein. 

This  brief  examination  of  the  statute  makes  it  still 
clearer  that  the  seventh  section  above  quoted  did  not 
assume  to  enact  that  a  married  woman  was  to  be  sued 
alone  in  all  cases,  but  simply  that  when  suable  she  could 
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be  Bued  in  any  of  the  courts  of  the  State.  We  think 
[*]    there  was  no  express  legislation  in  this  act  which 

alters  the  common  law  in  relation  to  this  question. 
[^]  It  is  claimed,   however,  that  section  450,  when 

taken  in  connection  with  section  1206  of  the  Code, 
alters  the  rule.  Section  450  reads:  ''In  an  action  or 
special  proceeding,  a. married  woman  appears,  prosecutes, 
or  defends,  alone  or  joined  with  other  parties,  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  hus- 
band with  her  as  a  party  in  any  action  or  special  pro- 
ceeding affecting  her  separate  party."  The  second  sen- 
tence of  the  above  section  was  added  in  1879.  If  it  be 
assumed  that  without  it,  the  first  sentence  of  the  section 
had  made  an  alteration  in  the  common  law,  and  that  under 
such  first  sentence  a  married  woman  was  to  be  sued  alone 
in  all  cases  as  if  she  was  single,  we  think  the  addition  of 
the  second  sentence  places  the  law  where  it  was  before 

the  passage  of  any  part  of  the  section. 
[*]  Some  meaning  must  be  given  the  words  and  some 

purpose  attached  to  the  legislative  will,  if  it  be  pos- 
sible to  do  so.  That  meaning  and  purpose  are,  as  it 
seems  to  us,  to  state  the  cases  in  which  it  is  not  necessary 
to  join  her  husband  under  the  provisions  of  the  first  sen- 
tence of  the  section.  If  it  were  not  intended  to  effect  an 
alteration  to  that  extent  and  in  that  manner,  it  cannot  be 
seen  what  earthly  purpose  is  effected  by  the  amendment. 
The  section  as  it  stood  before  the  amendment,  certainly 
rendered  it  unnecessary  to  join  her  husband  with  the 
wife  in  cases  affecting  her  separate  property,  and  unless 
the  effect  of  the  amendment  be  to  state  those  cases  where 
such  joining  is  unnecessary,  leaving  it  necessary  in  all 
other  cases,  it  is  difiScult  if  not  impossible  to  give  any 
sense  or  meaning  to  the  amendment.  In  our  opinion  such 
is  and  was  intended  to  be  the  effect  of  the  amendment, 
and,  unless  in  cases  affecting  her  separate  property,  a  mar- 

•  ried  woman  should  be  sued  with  her  husband. 
[']  This  result  is  not  affected  by  the  language  of  sec- 
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tion  1203  of  the  Code,  which  reads  thus :  '^  Judgment 
for  or  against  a  married  woman,  may  be  rendered  and 
enforced,  in  a  court  of  record,  or  not  of  record,  as  if  she 
was  single."  This  section  refers,  as  it  states  in  plain 
language,  to  the  enforcement  of  a  judgment  against  a  mar- 
ried woman,  and  has  no  reference  to  the  question  of  when 
it  is  proper  or  necessary  to  join  .her  husband  in  suits 
against  herself. 

This  brief  summary  is  all  that  it  is  thought  necessary 
to  say  on  this  subject  in  addition  to  what  has  been  so  well 
said  at  the  general  term.  It  is  not  possible  to  reconcile 
the  various  decisions  of  the  supreme  court  upon  this 
question,  nor  do  we  regard  it  as  of  very  great  importance 

which  way  it  is  decided. 
[*]  We  cannot  see  with  the  clearness  necessary  for 

an  alteration  of  the  common  law,  that  the  various 
statutes  upon  the  subject  of  the  rights  and  liabilities  of 
married  women  have,  by  their  general  scope,  bearing 
and  effect,  by  necessary  implication,  as  claimed  by  coun- 
sel, altered  the  law  and  rendered  it  unnnecessary  to  join 
the  husband  with  the  wife  in  such  a  case  as  this.  A 
lengthy  discussion  of  those  acts  and  of  the  reasons  which 
lead  us  to  this  conclusion,  would  serve  no  useful  purpose, 
and  will,  therefore,  not  be  entered  upon. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur,  except  Dakeobth  and  Finch,  JJ.,  dissenting. 
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GENENZ,  AN  Infant,  by  ms  Guabdun  ad  uteh,  Apfel- 
iju<T,  r.  DE  FOREST,  Respondent. 

SUFBEKE  OOUBT,  PlBTH  DePABTMENT,  GENERAL  TeRM,  JuLY, 

1888. 
§460. 

Married  woman — wh^n  hushand  should  be  made  party  in  action  against 
— effect  qfhmacy  qf  husband —  What  is  not  sufficient  pro(f  of 

vidoitsness  of  dog. 

In  an  action  against  a  married  woman  to  recover  damages  for  inju- 
ries inflicted  bj  a  dog  which  did  not  belong  to  her,  but  which  was 
asserted  to  have  been  on  premises  occupied  by  her  and  to  have 
been  harbored  by  her,  her  husband  is  a  necessary  party  defend- 
ant. The  action  in  such  a  case  does  not  aflect  her  separate 
property. 

Fitzgerald  v,  Quann  (15  N.  F.  Civ.  Pro.  139),  followed ;  Bowe  if. 
Smith  (45  iY.  K  230),  not  followed. 

Where,  in  an  action  against  a  woman  for  a  tort  not  affecting  her  sep- 
arate property,  the  answer  alleged  that  the  defendant  was  a  mar- 
ried woman,  —  Held,  that  it  sufficiently  stated  the  objection 
that  her  husband  was  a  necessary  party  defendant  to  allow  her 
to  avail  herself  of  it  upon  the  trial. 

Where,  in  an  action  against  a  married  woman  for  a  tort  in  a  case  not 
affecting  her  separate  property  it  appeared  that  a  committee  had 
been  appointed  for  her  husband,  who  was  a  lunatic,  and  that  she 
was  such  committee, — Held,  that  this  did  not  take  the  case  out 
of  the  rule  requiring  the  husband  to  be  made  a  party  defendant 
in  such  an  action. 

Instance  of  an  action  for  injuries  caused  by  plaintiff's  being  bitten 
by  a  dog,  in  which  it  was  held  that  ther^  was  not  sufficient  evi- 
dence of  the  dog's  vicioQsness  prior  to  the  accident. 

(Decided  July  8,  1888.) 

Appeal  by  plaintiff  from  a  judgment  directing  a  non- 
snit  entered  at  the  Bennselear  county  circuit. 
Vol.  XV.— 10. 
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This  action  was  brought  by  the  plaiDtiff,  an  infant,  to 
recover  damages  for  injuries  received  by  being  bitten  by 
a  dog.  The  defendant  was  a  married  woman  whose  hus- 
band was  a  lunatic,  and  of  whose  person  and  estate  she 
was  appointed  committee  in  December,  1869.  Since  that 
time  she  had  managed  and  occupied  tha  large  mansion 
and  farm  belonging  to  him,  situated  at  De  Freestville,  N.  Y. 

The  dog  in  question  did  not  belong  to  the  defendant, 
but  it  appeared  that  it  had  been  at  the  defendant's  place 
for  more  than  a  month  before  the  biting ;  that  it  was  fed 
at  her  house  and  was  kept  chained  at  times  in  the  wood- 
bouse,  and  at  other  times  under  a  tree,  and  at  different 
places  on  the  farm. 

The  plaintiff,  at  the  time  he  received  the  injuries,  to 
recover  for  which  this  action  is  brought,  was  in  the 
grounds  surrounding  the  defendant's  house,  having  gone 
there  on  an  errand  for  his  mother,  who  did  washing  for 
defendant. 

The  answer  alleged  that  the  defendant  was  and  for 
thirty  years  past  had  "been  a  married  woman,  to  wit,  the 
wife  of  De  Witt  C.  De  Forest 

Other  facts  appear  in  the  opinion. 

Amasa  J.  Parker  {Parker  &  Countryman^  attorneys),  for 
plaintiff-appellant. 

E.  L.  Fursman  {Hangerford  <{-  Hokdingj  attorneys),  for 
defendant-respondent. 

Cited  in  support  of  contention  that  the  husband  of  the 
defendant  should  have  been  made  a  party :  Bertles  v. 
Nunan,  92  N.  Y.  152 ;  Fitzgerald  v.  Quann,  33  Hun,  652  ; 
Muser  v.  Lewis,  6  N.  Y.  Civ.  Pro,  135 ;  Fitzsimmons  t\ 
Harrington,  1  Id,  360. 

Learned,  P.  J. — The  defendant  alleged  in  her  aaswer 
that  she  was  a  married  woman.  She  proved  this  on  the  trial. 
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In  the  case  of  Fitzgerald  v.  Qaann  {ante,  p.  139), 
lately  decided  by  the  conrt  of  appeals,  affirming  the  same 
case  in  33  Hujiy  652,  the  court  say  that  ''except  in  case 
affecting  her  separate  property  a  married  woman  Should 
be  sued  with  her  husband."  That  was  an  action  for 
slander.  This  is  an  action  for  injuries  caused  by  plaint- 
iff's being  bitten  by  a  dog,  which  did  not  belong  to  defend- 
ant, but  which  the  proof  showed  to  have  been  on  the 
premises  occupied  by  her  and  which  the  plaintiff  claimed 
to  have  been  harbored  by  her. 

The  dog  which  bit  in  this  case  was  no  more  the 
woman's  separate  estate  than  the  tongue  which  uttered 
the  slander  in  the  other.  We  think  that  case  is  decisive 
of  this. 

If  that  case  is  not  ^quite  in  harmony  with  Rowe  t\ 
Smith  (45  N.  Y.  230)  the  latter  decision  should  be  followed. 

We  think  the  objection  was  sufficiently  stated  in  the 
answer  to  allow  defendant  to  avail  herself  of  it  upon  the 
trial. 

The  plaintiff  urges  that  the  fact  that  a  committee  has 
been  appointed  for  the  husband,  and  that  this  defendant 
is  such  committee,  takes  this  case  out  of  the  rule  as  now 
settled  by  the  court  of  appeals.  We  think  not.  It  is 
remarked  in  the  opinion  in  that  case  that  it  is  not  of  very 
great  importance  how  the  question  is  decided.  And  it  is 
not  worth  while  to  begin  to  make  exceptions  to  a  plain 
rule. 

We  may  say,  further,  that  there  is  little,  if  any,  evi- 
dence of  viciousness  in  the  dog  prior  to  the  accident. 
Two  girls  were  passing  along  the  highway.  The  dog  ran 
out  and  barked  and  ran  towards  them,  but  did  nothing. 
They  were  frightened.  So  they  might  have  been  at  a 
mouse;  but  it  would  not  follow  that  the  mouse  was 
vicious. 

The  dog  grabbed  a  coat  hanging  down  from  a  man's 
shoulder.  The  dog  was  tied  in  a  wood-shed  and  jumped 
for  Mrs.  Grenenz's  shoulder  when  she  went  in. 
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Beynolds,  who  worked  for  the  def^idant  and  who 
brought  the  dog  to  defendant  s  honse,  kept  him  chained. 
This  is  substantially  all  the  proof  of  vicionsness.  And  it 
shows  little  but  the  playfulness  of  a  puppy,  which  the 
animal  was.  There  was  hardly  the  scintilla  of  evidence 
spoken  of  in  Dwight  v.  Germania  Life  Ins.  Co.  (103  N.  Y. 
358). 

Judgment  affirmed,  with  costs. 

LAia>ON  and  LiaAixSy  JJ.,  concurred. 


HUFNAGEli  AMD    ANOTHEB,  RESPONDENT,   v.    THE  YIL- 

LAGE  OP  MT.  VEENON,  Appellant. 

Supreme  Coubt,  Second   Depabticent,    Geneeal   Tebm^ 

June,  1888. 

§450. 

Married  woman — when  husband  not  tiecessctry  party  to  acUon  againsL 

A  huaband  is  not  a  neoesaary  or  a  proper  party  to  ao  action  brought 
by  or  against  a  wife,  respecting  her  separate  estate. 

A  husband  cannot  be  joined  as  plaintiff  with  a  wife  in  an  action 
brought  by  her  to  recover  damages  for  injuries  to  real  property 
belonging  to  her,  caused  by  the  pollntion  of  a  stream  of  water 
flowing  through  her  land,  nor  can  a  wife  be  made  a  party  plaint- 
iff in  an  action  brought  by  a  husband  for  a  simflar  injury  to 
property  belonging  to  him. 

Where  a  husband  and  wife  joined  in  an  action  to  recoyer  damages 
for  an  injnry  to  certain  premises  occasioned  by  the  poUution  of 
a  stream  flowing  through  them,  and  the  complaint  alleged  that  in 
1868  the  husband  became  the  owner  .  f  the  premises  ;  that  he 
thereafter  conveyed  them  to  his  wife,  and  she  subsequently  recon- 
veyed  them  to  him ;  that  during  all  this  time  he  had  occupied 
the  premises  and  the  defendant  had  maintained  the  nuisance 


I 
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complained  of. — Eddy  that  there  was  a  misjoinder  both  of  parties 
plaintiff  and  of  causes  of  action  ;  that  the  damages  recoverable 
by  each  of  the  plaintiffs  was  not  the  same  in  nature  or  amount, 
and  the  causes  of  action  were  distinct  and  dissimilar. 
Simar  v,  Cannadaj  (fA  N.  F.  298),  Ingraham  v.  Baldwin  (9  Id  4S), 
distinguished. 

(Decided  June  25,  1888.) 

Appeal  by  defendant  from  an  interlocutory  judgment 
rendered  at  the  Westchester  county  special  term,  oyer- 
ruling  its  demurrer  to  the  plaintifiTs  complaint. 

The  material  facts  are  stated  in  the  opinion. 

Isacu:  N,  MUla^  iot  defendant-appellant. 

Dixonj  WtUiams  dc  Ashley ^  for  plaintiffs-respondents. 

Pratt,  J. — ^This  is  an  appeal  from  an  interlocutory 
judgment,  entered  upon  a  decision  overruling  defendant's 
amended  demurrer  to  the  complaint.  The  action  is 
bought  to  recover  damages  claimed  to  have  been  caused 
to  certain  premises,  real  property,  by  the  alleged  main- 
tenance of  a  nuisance.  In  brief,  the  complaint  alleges 
that  about  1868  the  plaintiff,  Bernard  Hufnagel,  became 
the  owner  of  certain  premises  in  the  village  of  Moimt 
Yemon,  that  thereafter  he  conveyed  them  to  his  wife,  the 
other  plaintiff,  and  that  she  thereafter  conveyed  the  same 
to  him,  and  that  all  the  time  he  has  occupied  the  prem- 
ises, and  that  the  defendant  has  discharged  its  sewers 
into  the  stream  which  flowed  through  the  premises  and 
rendered  the  same  foul  and  offensive,  and  rendered  his 
premises  unsalable  and  dangerous, 

Husband  and  wife  are  co-plaintiffs,  and  seek  a  joint 
recovery  of  damages. 

The  demurrer  is,  ^irst.  Misjoinder  of  parties  plaintiff. 
Second.  Causes  of  action  improperly  united  ;  and,  Third. 
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Tliat  complaint  fails  to  state  a  cause  of  action  in  favor  of 
both  plaintiffs. 

There  was  a  misjoinder  of  plaintiffs,  and  two  actions 
were  improperly  joined.  The  wife  could  sue  alone  for 
injury  to  her  property,  while  she  owned  it  alone,  and  her 
husband  was  not  a  necessary  or  proper  party  to  such 
action,  and  the  same  may  be  said  of  the  plaintiff,  Bernard. 

The  authorities  are  too  uniform  and  numerous  to 
require  citation.  The  rule  is  that  the  husband  is  not  a 
necessary  or  proper  party  with  the  wife  in  an  action  by 
or  against  her  respecting  her  separate  estate  (Baum  v. 
Mullen.  47  X.  Y.  578 ;  Lore  i\  Dierkes,  51  N.  Y.  Super. 
[19  J,  it  S.]  144;  Beardsley  v,  Duntley,  69  N.  Y.  580; 
Jaynes  v,  Jaynes,  39  Hun^  42  ;  also,  Fitzgerald  v.  Quann, 
33  Hfin,  654).* 

What  kind  of  a  verdict  could  be  rendered  in  such  a 
case? 

The  damages  are  not  the  same  in  nature  or  amount, 
and  the  causes  of  action  are  distinct  and  dissimilar. 

The  cases  cited  by  respondents  have  no  application. 

The  case  of  Simar  v.  Canaday  (53  N.  Y.  298),  was  for 
damages  for  fraudulent  representations,  by  which  the 
husband  and  wife  had  been  induced  to  jointly  execute  a 
deed  by  which  she  had  been  deprived  of  her  inchoate 
right  of  dower.  The  case  of  Ingraham  v.  Baldwin  (9  JV. 
Y,  46),  related  to  property  rights  existing  before  the  law 
of  1848  in  respect  to  the  rights  of  married  women.  But 
both  of  these  cases  related  to  the  entire  fee  or  interest  in 
the  property.  In  this  case  no  such  question  is  involved, 
but  the  damages  are  to  the  possession  or  personal  in  their 
nature. 

The  two  plaintiffs  are  not  similarly  affected  by  the 
nuisance,  and  the  amount  of  damages  would  differ  in  the 
two  actions. 

*  The  decision  ia  Fitzgerald  v.  Quann,  reported  in  33  Hun,  654 ; 
reversed,  1  N.  F.  Civ.  Pro,  273  ;  and  has  been  affirmed  by  the  ooort 
of  appeals,  vide  wUCj  p.  189. 
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Therefore  it  is  not  necessary  to  discuss  what  would  be 
the  rule  of  damages  in  this  case. 

The  judgment  should  be  reversed,  and  the  demurrer 
sustained. 

Babnabd,  p.  .J.y  concurred. 


ALWARD  V.  ALWARD. 

SXTPBEME  COUBT,   FlETH    DePABTMENT,   CaYUGA  CoUNTY, 

Equtty  Term,  June.  1888. 
§§  450,  3339. 

Husband  and  wi/e — when  action  between  maintainable. 

Although  the  distinction  between  legal  and  equitable  remedies  still 
exists  in  the  application  of  principles,  the  present  system  of  pro- 
cedure has  expressly  done  away  with  the  formei  distinction 
between  legal  and  equitable  remedies  ;  and  if  sufficient  facts  are 
set  forth  in  a  complaint  to  entitle  the  plaintiff  to  the  relief  sought, 
it  matters  very  little  whether  the  form  of  the  action  be  legal  or 
equitable,  p]  In  either  case,  it  is  the  duty  of  the  court  to  award 
the  relief  to  which  the  facts  stated  establish  and  entitle  the 
plaintiff.  [1] 

Where  an  action  is  what  should  be  termed  *'  legal  "  and  the  defend- 
ant demands  a  jury  trial,  the  court  must  direct  the  case  to  be  so 
tried,  p]  This  is  a  constitutional  right,  and  one  of  which  a  party 
cannot  be  deprived,  unless  he  expressly  waives  it.[3J 

In  construing  a  statute  it  is  not  to  be  presumed  that  the  legislature 
intended  to  make  any  innovation  upon  the  common  law  further 
than  the  case  absolutely  requires.  [^ 

A  husband  cannot  maintain  an  action,  which  in  its  nature  is  "  legal  ** 
as  distinguished  from  "  equitable,"  against  bis  wife.  The  common 
law  rule  as  to  the  unity  of  husband  and  wife  has  not  yet  been 
so  far  abrogated  as  to  confer  upon  them  the  privilege  of  bringing 
their  quarrels  into  a  court  of  law.[s,  ^J    This  decision  is  sustained 
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by  the  weight  of  autboritj,  [^,  ^]  and  also  by  a  proper  oonstmc- 
tion  of  the  several  acts  extending  the  privileges  of  married  worn* 
en.  n 

The  caaes  on  the  subject  reviewed.  [*] 

Courts  of  equity  will,  in  furtherance  of  the  manifest  intentions  and 
objects  of  the  parties,  carry  into  effect  a  contract  entered  into 
between  husband  and  wife,  although  it  would  be  void  at  law ;  and. 
in  order  to  accomplish  this,  will  entertain  a  suit  at  the  instance 
of  either  against  the  other.  [^^J 

Where  a  husband  has,  at  the  request  of  his  wife,  paid  out  and 
advanced  moneys  in  and  about  the  management  of  her  separate 
estate,  he  has  not  any  legal  remedy  to  recover  the  same,  but  may 
maintain  an  equitable  action  to  have  the  amount  thereof  declared 
a  Hen  upon  such  estate,  [^^j 

(Decided  June,  1888  ) 

Trial  of  action  before  the  court  -withoxit  a  jury. 

This  action  was  brought  by  the  plaintiff,  who  is  the 
husband  of  the  defendant,  to  recover  certain  moneys  paid 
out  and  advanced  by  him  at  the  request  of  the  defendant 
in  and  about  her  separate  estate,  and  also  to  have  the 
same  declared  a  lien  upon  such  estate. 

The  case  came  on  for  trial  before  the  court  at  equity 
term,  and  before  any  evidence  was  introduced  the  defend- 
ant's counsel  moved  for  a  dismissal  of  the  complaint  upon 
the  grounds  that  an  equitable  action  would  not  lie  upon 
the  facts  stated  in  the  complaint,  and  that  the  action,  if 
tried  at  all,  must  be  tried  before  a  jury. 

The  court  reserved  its  decision  upon  this  motion,  and 
the  parties  thereupon  proceeded  to  try  the  case  upon  the 
merits. 

Charles  M,  BaJcer^  for  plainti£ 

Rogers,  Lock  d  MilburTie^  for  defendant 

Adams,  J. — ^A  careful  examination  of  the  evidence  in 
this  case  tends  to  confirm  the  impression  produced  at  the 
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trial,  that  the  plaintiflTs  claim  is  one  which  is  well  founded 
and  one  which  the  defendant's  testimony  strengthens 
rather  than  weakens ;  so  that  the  only  questions  which 
demand  serious  consideration  are  those  raised  by  the 
defendant's  motion  hereinbefore  referred  to. 

So  far  as  the  first  branch  of  that  motion  is  concerned, 
a  decision  adverse  to  the  defendant's  claim  and  theory 
may  be  reached  without  much  hesitation,  inasmuch  as 
our  present  system  of  procedure  has  expressly  done  away 
with  former  distinction  between  legal  and  equitable  reme- 
dies (Code  Civ.  Pro.  §  3339). 
[^]  Distinction  in  the  application  of  principles  still 

exists,  it  is  true,  but  if  sufficient  facts  are  set  forth  in 
the  complaint  to  entitle  the  plaintiff  to  the  relief  sought, 
it  matters  very  little  whether  the  form  of  the  action  be 
legal  or  equitable.  In  either  case  it  is  the  duty  of  the 
court  to  award  the  relief  to  which  the  facts  stated  and 
established  entitle  the  plaintiff  (Wright  v.  Wright,  64 
N.  Y.  437  ;  Hale  v.  Omaha  Bank,  49  Id.  626 ;   Stevens  v. 

Mayor,  84  Id.  296). 
[']  The  rule  thus  stated  is  subject,  however,  to  one 

qualification,  and  that  is,  that  where  the  action  is 
what  may  .be  termed  **  legal "  in  its  nature,  and  the  defend- 
ant demands  a  jury  trial,  the  court  must  direct  the  cause 

to  be  so  tried  (Wheelock  v.  Lee,  74  N.  Y.  496). 
[']  This  is  a  constitutional  right,  and  one  of  which  a 

party  cannot  be  deprived  unless  he  expressly  waives 
it,  which  certainly  was  not  done  here,  for,  before  any  evi- 
dence was  given,  counsel  demanded  that  the  case  be  tried 
by  a  jury. 

That  the  action  is  one  which,  if  it  were  between  strang- 
ers, would  come  within  the  term  "  legal "  as  distinguished 
from  ''  equitable,"  is  quite  obvious,  and  there  is,  therefore, 
no  alternative  but  to  accede  to  this  demand,  and  send  the 
case  to  the  circuit,  notwithstanding  the  evidence  discloses 
no  substantial  defense  upon  the  merits,  provided  the 
court  is  satisfied  that  a  legal  action  can  be  maintained  by 
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this  plaintiff  against  the  defendant,  who,  as  has  been  stated, 
is  his  wife. 

The  question  thus  presented  for  consideration  is  by  no 
means  free  from  difficulty,  which  is  made  all  the  more 
embarrassing  by  reason  of  the  contrariety  of  opinion  in 
the  different  courts  of  this  State.  The  decisions  bearing 
upon  this  subject,  being  in  direct  oonflicj;  with  each  other, 
have  led  to  great  confusion,  and,  until  the  precise  ques- 
tion, unhampered  by  other  complications,  is  fairly  passed 
upon  by  the  court  of  last  resort,  it  will  require  consider* 
able  temerity  upon  the  part  of  a  subordinate  tribunal  to 
record  its  own  conclusion  ;  for,  whatever  it  may  be,  it  is 
open  to  the   criticism  of  antagonism  to  that  of   some 

other  and  higher  authority. 
[*]  To  illustrate :  in  the  case  of  Wright  v.  Wright 

(supra) J  the  commission  of  appeals  held  that  a  wife 
might  maintain  an  action  against  her  husband  upon  a 
promissory  note,  and  that  it  mattered  not  in  what  form 
she  brought  her  action. 

In  Wood  V.  Wood  (83  N.  Y.  675),  it  was  held  that  a 
wife  might  maintain  ejectment  against  her  husband.  In 
Howlaud  r.  Howland  (20  Hun,  472),  it  was  held  that  she 
might  likewise  maintain  replevin ;  in  Berdell  v.  Park- 
hurst  (19  Hun^  358),  that  the  husband  might  sue  his  wife 
for  conversion ;  while  in  a  very  recent  case,  decided  by 
the  general  term  of  this  department  (Granger  v.  Granger, 
2  N.  Y.  State  Rep.  211),  it  was  held  that  a  husband  and 
wife  might  contract  with  each  other,  and  that  an  action 
at  law  could  be  maintained  upon  a  promissory  note  given 
by  the  latter  to  the  former.  At  first  blush,  these  citations 
would  seem  conclusive  upon  the  question  under  con- 
sideration. 

A  careful  examination  convinces  me,  however,  that  so 
far  as  it  relates  to  this  precise  question,  what  is  said  in 
the  first  two  cases  is  obiter^  while  the  remainder  are  over- 
ruled, in  principle,  at  least,  by  some  more  recent  deci- 
sions of  the  court  of  appeals. 
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The  general  term  in  the  first  department  in  the  case 
of  Schultz  V.  Schultz  (2  N.  Y,  Civ.  Pro,  282).  held  that  a 
married  woman  might  sue  her  husband  in  a  civil  action 
for  assault  and  battery.  This  decision,  which  is  in  direct 
conflict  with  those  of  Freethy  t\  Freethy  (42  Barb.  641), 
and  Longendyke  v.  Longendyke  (44  Barb.  366),  was  placed 
upon  the  ground  that  the  acts  of  1848, 1849, 1860  and 
1862,  had  not  only  destroyed  the  unity  of  husband  and 
wife,  but  had  expressly  conferred  upon  them  the  right  to 
sue  each  other  in  any  form  of  action.  On  appeal  to  the 
court  of  appeals  the  case  was  reversed  (89  N.  Y.  644), 
and,  although  no  opinion  was  written,  the  ground  upon 
which  the  reversal  was  granted  is  made  quite  obvious  by 
the  reference  thereto  which  occurs  in  the  celebrated  case  of 
Bertles  v.  Nunan  (92  N.  Y.  160),  in  which  the  court  says  : 
**  Although  section  7  of  the  act  of  1860  authorizes  a  mar- 
ried woman  to  maintain' an  action  against  any  person  for 
an  injury  to  her  person  or  character,  yet  we  have  held 
that  she  cannot  maintain  an  action  against  her  husband 
for  such  an  injury."  Certainly  no  distinction  is  made  in 
the  section  referred  to  between  an  action  for  a  personal 
injury  and  any  other  of  a  strictly  legal  nature,  an  i  if  a 
wife  may  not  bring  suit  for  assault  and  battery,  it  is  diffi- 
cult to  see  upon  what  principle  she  may  bring  one  for 
either  conversion,  replevin,  ejectment,  or  to  recover  the 
amount  due  upon  a  promissory  note. 

Indeed,  the  language  of  the  court  which  precedes  that 
already  quoted,  is  utterly  inconsistent  with  the  idea  of 
any  such  right  being  conferred  by  the  acts  in  question. 
That  the  general  term  of  this  department  is  thus  impressed 
by  the  decision  in  the  Bertles'  case,  is  apparent  in  read- 
ing the  opinion  of  Hatght,  J.,  in  the  case  of  Kaufman  v, 
Schoeffel  (37  Hun,  140),  in  which,  after  commenting  upon 
and  quoting  from  that  decision,  he  concludes  that  the 
statutes  of  this  State  do  not  empower  a  married  woman 
to  carry  on  business  as  a  copartner  with  her  husband, 
for  the  simple  reason  that  the  unity  of  husband  and  wife 
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still  exists  as  under  the  common  law,  and  so  far  as  trans- 
actions between  them  are  concerned.  The  doctrines  of 
the  Bertles'  case  was  subsequently  reiterated  by  the 
[^]  court  of  appeals,  Zornttlein  v.  Bram  (100  N.  Y.  13)» 
so  that  the  present  weight  of  authority,  I  think,  may 
be  fairly  considered  as  adverse  to  the  principles  contended 
for  by  the  defendant. 

If,  however,  I  were  compelled  to  consider  the  propo- 
sition as  an  original  one,  unaided  by  the  light  thrown 
upon  it  by  these  latter  decisions,  it  would  seem  that  the 

same  conclusion  must  inevitably  be  reached, 
p]  The  statutes  hereinbefore  referred  to,  being  in 

derogation  of  the  common  law,  are  to  be  construed 
strictly,  and,  as  stated  by  Dwabbis,  ''it  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  make  any  innova- 
tion upon  the  common  law  further  than  the  case  abso- 
lutely requires,'* 
[^]  The  application  of  this  canon  of  construction  makes. 
it  necessary,  therefore,  to  find  some  enactment  which 
in  express  terms,  and  not  inferentially,  confers  upon  hus- 
band and  wife  the  right  to  maintain  against  each  other 
an  action  at  law.  With  this  end  in  view,  let  us  consider, 
very  briefly,  recent  legislation  upon  this  subject. 

Neither  the  act  of  1848  nor  that  of  1849  contains  any 
provision  relating  to  the  bringing  of  suits  by  married 
women.  Obviously  the  extent  to  which  the  legislature 
designed  to  invade  the  common-law  rule  by  those  acts, 
was  simply  to  confer  upon  married  women  the  right  to 
take,  hold  and  convey  their  separate  estate  in  the  same 
manner  as  though  unmarried. 

By  the  act  of  1860,  as  thereafter  amended  by  section  7 
of  chapter  172  of  the  Laws  of  1862,  the  additional  right 
and  liability  to  *'  sue  and  be  sued  in  all  matters  having 

relation  to  her  sole  and  separate  property in 

the  same  manner  as  if  she  were  sole,"  was  conferred  upon 
her. 

It  is  noticeable  that  the  language  of  this  section  is  sub- 
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stantiall  J  the  same  as  that  of  section  3  of  the  act  of  1849, 
which  permits  a  married  woman  to  bargain,  sell  and  con* 
Tey  her  real  estate  in  the  same  manner  and  with  like  effect 
as  if  she  were  nnmarried,  and  yet  the  court  of  appeals 
held  in  White  v.  Wager  (26  N.  Z  328),  that  this  language 
did  not  enable  her  to  convey  directly  to  her  husband,  and 
this  decision  has  been  acquiesced  in  down  to  within  a 
year  past,  when  it  was  abrogated  by  express  enactment 
(Laws  1887,  chapter  537).  It  would  seem,  therefore,  that 
if  it  required  specific  action  on  the  part  of  the  legislature 
to  enable  husband  and  wife  to  convey  directly  to  each 
other,  it  would  require  similar  action  to  authorize  them 
to  sue  each  other.  Careful  investigation,  however,  dis- 
closes  no  such  intention  on  the  part  of  the  law-making 
power ;  on  the  contrary,  the  amendment  of  1862,  which 
has  given  rise  to  the  conflicting  decisions  hereinbefore 
referred  to,  was  repealed  by  chapter  245  of  the  Laws  of 
1880,  and  in  lieu  thereof,  we  now  only  have  section  four 
hundred  and  fifty  of  the  Code  of  Civil  Procedure,  which 
provides  that  '^  in  an  action  or  special  proceeding,  a  mar- 
ried woman  appears,  prosecutes  or  defends,  alone  or 
joined  with  other  parties,  as  if  she  was  single."  Certainly, 
there  is  nothing  in  this  hmguage  which  can  be  construed 
to  confer  upon  husband  and  wife  the  right  to  maintain  a 
legal  action  against  each  other. 

If  we  are  seeking  for  information  as  to  the  intention 
of  the  legislature  as  disclosed  by  these  various  enabling 
acts,  the  act  of  1884  (chapter  381)  might  be  of  some  assist- 
ance to  us.  By  reference  to  that  it  will  be  seen  that  while 
conferring  upon  married  women  the  right  to  make  con- 
tracts in  the  same  manner  as  if  single,  it  expressly  excepts 
from  its  operation  contracts  between  husband  and  wife. 

It  must  be  conceded,  I  think,  that  there  is  nothing  in 
the  acts  thus  far  adverted  to,  which  destroys  the  common 
law  unity  of  husband  and  wife  to  the  extent  contended 
for  by  the  learned  counsel  who  submitted  this  case  on 
behalf  of  the  defendant,  unless  we  follow  the  reasonix^ 
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of  the  cases  heretofore  adverted  to,  one  of  which  has, 
as  already  suggested,  been  expressly  reversed,  and 
all  of  them  inferentially  overruled  by  the  court  of 
appeals. 

There  is  yet  another  complete  answer,  in  my  judgment, 
to  the  defendant's  contention.  The  several  acts  to  which 
attention  has  been  directed  were  designed  for  the  protec- 
tion of  the  wife,  and  to  confer  upon  her  certain  rights  and 
privileges,  and  the  earlier  ones  were  entitled  acts  ''  for  the 
more  effectual  protection  of  the  property  of  married 
women." 

It  would  be  an  unwarranted  perversion  of  their  design 
to  hold,  as  would  be  necessary  in  this  case,  that  the  acts 
in  question  conferred  upon  the  husband  a  privilege  which 
was  not  afforded  him  by  the  common  law.  This  was  the 
view  taken  by  Mr.  Justice  Potter  in  Perkins  r.  Perkins  (7 
Lans.  19),  as  well  as  l^  Judge  Denio  in  White  v.  Wager 
(suprajy  and  is  one  which  possesses  great  force,  although 
I  prefer  to  place  my  decision  upon  the  broad  principle 
that  the  sound  and  sensible  ride  which  obtained  at  com- 
mon law  relating  to  the  unity  of  husband  and  wife  has 
['  I  not  yet  been  so  far  abrogated  as  to  confer  upon  them 
the  much  coveted  privilege  of  bringing  their  quarrels 
into  a  court  of  law. 

I  am  not  unmindful  of  the  contention  frequently  heard 
that  the  innovations  which  our  modern  civilization  has 
made  upon  the  conservatism  of  remoter  generations  res- 
pecting the  marital  relations  are  so  radical  in  their  char- 
acter as  to  render  it  improper,  if  not  impossible,  to  stop 
short  of  comple  revolution,  and  such  does,  indeed,  appear 
to  be  the  tendency  of  recent  legislation. 

I  think,  however,  that  I  can  perceive,  upon  the  part  of 
the  court  of  last  resort,  a  disposition  to  throw  the  respon- 
sibility for  the  new  order  of  things  solely  upon  the  law- 
making power,  and  at  the  same  time  to  place  a  check 
upon  this  tendency  by  adopting  and  adhering  to  rigid 
rules  of  construction. 
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[»]       '  The  views  to  which  I  have  given  expression  nec- 
essarily lead  to  a  denial  of  the  defendant's  motion. 
It  does  not  follow,  however,  that  thd  plaintiff  may  not 
maintain  his  action.     He  has  invoked  the  aid  of  a  court 
of  equity  to  grant  him  the  relief  which  he  could  not  obtain 
in  a  court  of  law.     In  the  forum  thus  selected  by  him, 
although  the  principles  of  the  common  law  are  fully  re- 
cognized, yot  they  are  not  exclusively  considered.    On 
the  contrary,  courts  of  equity  will,  in  furtherance  of 
[**]   the  manifest  intentions  and  objects  of  the  parties, 
carry  into  effect  a  contract  entered  into  between  hus- 
band and  wife,  although  it  would  be  void  at  law,  and  in 
order  to  accomplish  this,  will  entertain  a  suit  at  the  in- 
stance of  either  against  the  other  (Story's  Eq,  Juris,  § 
1368,  et  seq. ;  Shepard  v.  Shepard,  7  Johns,  CJu  57;  Hunt 

V,  Johnson,  44  K  Y.  27.) 
["]  The  plaintiff's  demand,  which,  as  already  inti- 

mated, is  virtually  undisputed,  is  one  which  calls  for 
the  interposition  of  equitable  principles  for  its  enforce- 
ment, inasmuch  as  it  does  not  appear  that  he  has  any 
legal  remedy. 

Judgment  is,  therefore,  directed  in  his  favor,  but,  inas- 
much as  the  question  passed  upon  is  a  somewhat  novel 
one,  and  one  concerning  which  it  was  conceded  at  the 
time  that  the  practice  was  unsettled,  a  proper  case  pre- 
sents itself  for  the  exercise  of  the  discretionary  power  of 
the  court  in  the  matter  of  costs,  and  none  are  awarded  to 
either  party. , 
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MULLINHOFF,  Eespondknt,  v.  SCHEBEB,  Appellant. 

SUPEBIOR  OODRT  OF  BUFFALO,  ObNEBAL  TeBM,  JuNE,  1888. 

§999. 

Appeal — revieunng  evidence  on  appeal  from  order  denying  new  trioL 

Wheze  it  is  songht  on  appeal  to  set  aside  a  verdiot  as  against  the 
weight  of  evidenoe,  after  the  denial  of  a  motion  for  a  new  trial 
upon  the  xninutes,  it  is  essential  that  the  ease  npon  appeal  state 
that  it  oontains  all  the  evidence ;  otherwise  the  oonrt  will  assnme 
that  there  was  evidence  sufficient  to  warrant  the  verdict  rendered ; 
and  the  same  mle  applies  when,  on  appeal  from  the  decision  of 
a  conrt  or  a  referee,  a  finding  is  attacked  as  against  the  weight  of 
evidence. 

(Decided  June  29,  1888.) 

Appeal  by  defendant  from  a  judgment  of  the  special 
term  of  the  superior  court  of  Bufhlo  rendered  on  an 
appeal  from  the  jnunicipal  court  of  the  city  of  Buffalo,  in 
favor  of  the  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  minutes. 

This  action  was  first  brought  in  the  mu^icipal  conrt, 
of  Buffalo  to  recover  upon  an  assigned  claim  for  commis- 
sions asserted  to  have  been  earned  by  the  plaintiff's 
assignor  in  effecting  a  sale  of  certain  premises  situate  in 
the  city  of  Buffalo  belonging  to  the  defendant. 

The  action  was  first  tried  in  the  municipal  court,  and 
resulted  in  a  judgment  in  favor  of  the  defendant.  An 
appeal  was  thereupon  taken  from  that  judgment  to  the 
special  term  of  the  superior  court  of  Buffalo,  and  a  new 
trial  demanded  upon  such  appeal. 
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Upon  this  new  trial,  which  was  had  before  the  court 
and  a  jury,  the  plaintiff  recovered  a  judgment  for  $200 
and  costSy  and  defendant  thereupon  took  this  appeal 
therefrom. 


Other  facts  appear  in  the  opinion. 

Humphrey  Lockwoodj  for  defendant-appellant 

Cited  in  support  of  contention  that  the  verdict  should 

be  set  aside  as  against  the  weight  of  evidence :   Kelly  v. 

Frazier,  2  N.  T.  Civ.  Pro.  322 ;  Smith  v.  iEtna  Insurance 

Co.,  49  N.  Y.  211,  216 ;  Murphy  v.  Haswell,  65  Barb.  382. 

F.  B.  Marshy  for  plaintiff-respondent. 

Hatoh,  J. — ^The  supreme  court  has  decided  that  when 
a  verdict  is  sought  to  be  set  aside  as  being  against  the 
weight  of  evidence,  after  a  motion  has  been  made  for  a 
new  trial  upon  the  minutes,  it  is  essential  that  the  case 
upon  appeal  state  that  it  contains  all  the  evidence  given 
upon  the  trial,  otherwise  the  court  will  assume  that  there 
was  evidence  sufficient  to  warrant  the  verdict  rendered 
(Cheney  v.  N.  T.  0.  and  H.  E.  B.  E.  Co.,  16  Hun,  415-419). 

The  same  rule  is  applied  to  a  case  upon  appeal  from 
the  decision  of  a  court  or  referee ;  then  if  the  appellant 
intends  raising  on  appeal  the  question  that  a  finding  is 
against  the  weight  of  evidence,  the  case  must  show  that 
it  contains  all  of  the  evidence  bearing  upon  the  question 
of  fact  sought  to  be  reviewed  (Porter  v.  Smith,  35  Hun^ 
118  ;*  Spence  v.  Chambers,  39  Id.  193.) 

The  case,  upon  this  appeal,  does  not  state  that  it  con- 
tains all  the  evidence  given  upon  the  trial.  We  must 
therefore  assume  that  there  was  sufficient  evidence  to 
sustain  the  verdict  given.  We  have,  however,  examined 
the  evidence  appearing  upon  the  record.  It  appears  that 
the  testimony  was  conflicting,  no  motion  for  a  nonsuit  or 

*  Affd,  107  y.  r.  531.    See  abo  AveriU  r.  Bsad^post,  p.  162. 
Voii.  XV.-ll, 
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request  to  direct  a  yerdict  in  favor  of  defandant  was  made, 
and  no  exception  was  taken  to  the  charge  of  the  court. 
The  case  was  fairly  submitted,  and  if  we  were  at  liberty 
to  pass  upon  the  question  sought  to  be  raised,  we  are  not 
prepared  to  say  that  we  should  reach  a  different  conclu- 
sion than  that  arriyed  at  by  the  trial  court. 

The  judgment  and  order  appealed  from  is,  therefore, 
affirmed,  with  costs. 

Beckwith,  Ch.  J.,  concurred. 


AYEBUjL  et  al.,  Bespokdents,  v.  HUBD  et  al.. 

Appellants. 

SUFHEHE    COUBT,     ThIBD     DEPABTMEmT,    GENERAL    TeBM, 

July,   1888. 
§§  992,  999. 

Appeal^^evidence,  when  not  reviewed — case  on, 

Quesiionfl  of  fact  will  not  be  reviewed  on  appeal,  unless  the  case 
shows  it  contains  all  the  evidence  given  on  the  trial. 

Potter  V.  Smith  (35  Hun,  118  ;  affirmed,  107  N.  F.  581),  followed : 
Perkins  v.  Hill  (56  N,  F.  87).  not  followed. 

Where  the  only  objection  to  letters  introduced  in  evidence  in  an 
action  was  that  thej  were  immaterial,  and  it  appeared  that 
thej  were  respecting  the  matters  in  controversy,  and  were  general 
requests  by  plaintiffis  for  payment  and  reasons  assigned  by  defend- 
ant for  non-payment, — Hdd,  that  they  were  properly  admitted  in 
evidence. 

{Decided  Jxdy  3,  1888.) 

Appeal  by  defendants  from  a  judgment  entered  in 
Clinton  county,  in  favor  of  the  plaintiff  upon  the  report 
of  a  referee. 
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The  material  facts  appear  in  the  opinion. 
X.  7?.  DunneR,  for  defendants-appellants. 
S.  Alonzo  Kellogg,  for  plaintiffs-respondents. 

liEASNEDy  P.  J. — The  first  point  made  by  the  defend- 
ants is,  that  the  judgment  should  be  reversed,  because  it 
is  manifestly  unjust  This  probably  means  that  the  ref- 
eree's report  is  contrary  to  the  evidence.  The  case  does 
not  show  that  it  contains  all  the  evidence,  or  all  the  evi- 
dence bearing  on  the  questions  of  fact.  Since  the  decision 
in  Porter  v.  Smith  (35  Hun,  118;  aff'd,  107  N.  Y.  531),  we 
must  consider  it  settled  that,  by  the  practice  under  the 
present  Code,  section  992,  we  are  not  called  upon  to 
review  questions  of  fact,  unless  the  case  shows  that  it  con- 
tains all  the  evidence  given  on  the  trial.  Whether  in  this 
case  we  have  before  us  all  the  material  evidence,  does  not 
appear  ;  and  yet  we  are  asked  by  the  defendants  to  review 
the  testimony  and  reverse  on  the  facts.  We  think  it  best 
to  adhere  to  the  rule  above  stated,  which  has  the  sanction 
of  the  court  of  appeals. 

It  is  evidently  right  that  when  a  review  of  the  testi- 
mony and  a  reversal  on  the  facts  is  asked,  the  appellate 
eouii  should  have  before  it  all  the  material  testimony  on 
which  the  case  was  decided. 

In  Perkins  v.  Hill  (56  N.  Y,  87),  the  court  of  appeals 
held  that  the  general  term  should  assume  that  the  case 
contained  all  the  material  evidence.  But  that  doctrine  is 
overruled  in  Porter  v.  Smith  (ut  supra),  and  the  contrar- 
is  established,  on  the  ground  that  section  992  of  the  pres- 
ent Code  has  changed  the  situation. 

The  only  exceptions  in  this  case  are  to  the  admission 
of  certain  letters  between  the  parties,  and  the  ground 
stated  is  that  they  were  immaterial.  It  is  not  suggested 
that  they  were  not  proved,  or  that  they  had  not  been  sent 
and  received.    They  are  letters  respecting  the  matters  in 
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controversy.  Some  are  letters  written  by  the  defendant. 
Some  are  plaintiff's  letters,  with  the  defendant's  replies 
thereto.  No  reason  is  given  why  they  should  have  been 
excluded,  except  that  they  were  immaterial  They  are 
generally  requests  by  plaintiffs  for  payment,  and  reasons 
assigned  by  defendants  for  non-payment.  We  see  nothing 
improper  in  their  admission ;  and,  indeed,  the  defendants* 
objection  in  their  points  is  so  general  that  we  think  they 
cannot  have  relied  much  thereon.  Evidently,  the  defend- 
ants' principal  reliance  was  on  a  review  of  the  whole  tes- 
timony and  a  reversal  on  the  facts.  As  to  this,  we  have 
already  stated  the  difficulty. 

Judgment  affirmed,  with  costs. 


Lanpon  and  Inoau^,  JJ.,  concurred. 


VAUGHN,  Appellant,  v.  LEGO,  et  al.,  Bbsponbemtb. 

SUPBEME  COUBT)  FlFTH  DEPARTMENT,  GENERAL  TeBM, 

June,  1888. 
§  2944. 

Justice  qf  peace — amendment  of  pleadings  in  court  of — verification  qf 

answer. 


A  justice  of  the  peace  baa  ample  power,  at  any  time  before  the  trial, 
or  during  the  trial  of  an  action  pending  before  him,  to  amend  a 
pleading,  if  substantial  justice  will  be  promoted  thereby. 

The  exercise  of  the  power  of  a  justice  of  the  peace,  to  amend  a  plead- 
ing in  an  action  pending  before  him,  is  not  wholly  discretionaiy; 
but  a  party  seeking  to  amend  has  a  right  to  insist  upon  its  exer- 
cise in  a  proper  case.  Accordingly  Ileld^  in  a  case  where  the 
plea  of  a  former  action  between  the  parties  as  a  bar  to  an  action 
pending  before  a  justice  of  the  peace,  was  sought  to  be  set  up  by 
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an  amended  answer,  and  there  waa  nothing  to  show  that  the  pro- 
posed defense  was  false,  untrue,  or  put  in  for  delay  or  vexation  ; 
that  it  was  error  to  refuse  to  permit  the  amendment 

Walsh  r.  Oomett  (17  Hun,  27)  ;  Wood  v,  Shultis  (4  Id.  809)  fol- 
lowed. 

In  an  action  in  a  justice's  court,  a  defendant  is  not  required  to  verify 
his  answer,  unless  the  complaint  is  verified  and  a  copj  thereof 
has  been  duly  served  with  the  summons  ;  and  the  fact  that  an 
amended  answer  is  not  verified  is  no  reason  for  refusing  to  allow 
it  to  be  interposed  where  it  does  not  appear  that  a  copy  of  a  veri- 
fied complaint  was  served  with  the  summons,  notwithstanding  it 
does  not  appear  that  the  complaint  was  verified. 

(Decided  June  23,  1888.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Cattarau- 
gus county  court  reversing  a  judgment  rendered  in  his 
tskYOT  in  a  court  of  a  justice  of  the  peace. 

This  action  was  brought  to  recover  for  work,  labor  and 
services  alleged  to  have  been  done  by  the  plaintiff  for  the 
defendants. 

The  defendants  appeared  on  the  return  day  and  inter- 
posed an  answer  which  admitted  the  performance  of  the 
work,  and  set  up  as  a  special  defense  that  the  plaintiff 
was  engaged  by  the  defendants  with  the  understanding, 
and  upon  his  representations  that  he  was  a  practical 
machinist  and  thoroughly  competent  to  do  the  work  he 
was  engaged  to  perform ;  that,  relying  upon  such  state- 
ments and  representations,  he  was  employed ;  that  his 
statements  were  false  and  untrue,  and  the  work  which  he 
did  was  done  in  an  unskillful  and  unworkmanlike  manner, 
whereby  the  defendant  suffered  damage  in  the  sum  of  $35. 

The  answer  also  set  up  the  payment  to  the  plaintiff  o| 
the  sum  of  $111.50  and  a  counter-claim  for  $21.60 ;  after 
issue  was  thus  joined,  the  trial  was  adjourned  to  afuture 
day,  on  which  the  defendants  applied  for  leave  to  amend 
their  answer  by  setting  up  a  former  action  between  the 
same  parties  is  a  bar. 

The  plaintiffs  complaint  was  verified,  but  the  amended 


.  * 


r^ 


I. 


I 
V'.' 


r    / 


if 

<  ■ 


f- 


\ 


4 


\    • 

t  ' 


166  CIVIL  PBOCEDUBE  BEPORTS. 


Yanghn  v.  Lego. 


answer  sought  to  be  interposed  by  the  defendants  was  not 
verified,  although  reduced  to  writing.  The  application 
for  leave  to  amend  was  denied,  and  the  case  was  thereupon 
tried  before  the  justice  without  a  jury. 

Upon  the  trial  the  defendants  sought  to  prove  the 
former  trial  and  judgment,  and,  upon  objection  made  by 
the  plaintiff,  their  evidence  was  excluded  on  the  ground 
that  the  defense  was  not  set  up  in  their  answer. 

Other  facts  appear  in  the  opinion. 

«/.  R,  &  3/.  J5.  Jeivell,  for  plaintiff-appellant 

Ainaley  &  Daviea^  for  defendants-respondents. 

Bakkeb,  p.  J. — A  justice  of  the  peace  has  ample  power 
at  any  time  before  the  trial,  or  during  the  trial,  to  amend 
the  pleadings,  if  substantial  justice  will  be  promoted 
thereby  {Code  Civ.  Pro,  §  2^44). 

Within  the  rule  as  laid  down  in  Walsh  v.  Cornett  (17 
Hany  27),  and  Wood  v.  Shultis  (4  Hun^  309),  a  case  was 
made  by  the  defendants  authorizing  the  justice  to  allow 
the  amendments,  and  it  was  an  error  to  deny  the  applica- 
tion. In  these  cases  it  was  held  that  tlie  power  conferred 
by  the  statute  was  for  the  promotion  of  justice,  and  that 
suitors  have  a  right  to  insist  upon  its  exercise  in  a  proper 
case,  and  it  is  not  wholly  within  the  discretion  of  the 
magistrate  to  allow  or  refuse  the  proposed  amendment. 
There  was  nothing  in  this  case  to  show  that  the  proposed 
defense  was  false,  untrue,  or  put  in  for  delay  or  vexation. 
The  defendants  did  not  ask  for  an  adjournment  of  the 
trial,  or  show  any  disposition  to  delay  the  proceedings. 

In  the  return,  the  justice  states  that  after  hearing  the 
statements  and  admissions  of  the  attorneys  made  on  the 
application  to  amend,  the  motion  was  denied.  This  state- 
ment does  not  disclose  anything  in  favor  of  the  allowance 
or  rejection  of  the  application.     It  simply  indicates  that 
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it  was  opposed  by  the  plaintiff.  If  the  matter  in  issue 
had  been  preyionslj  tried  and  determined,  it  would  have 
b^n  fair  and  just  to  the  defendants  to  give  them  an 
opportunity  to  make  that  defense. 

The  plaintiff's  complaint  was  in  writing  and  verified  in 
the  form  and  manner  required  by  chapter  414  of  the  Laws 
of  1881.  The  plaintiff  contends  that  as  the  defendants' 
proposed  amended  answer  was  not  also  verified  as  re- 
quired by  that  act,  it  affords  some  evidence  that  the  pro- 
posed amendment  was  not  made  in  good  faith  and  was 
not  truthful  It  does  not  appear  that  a  copy  of  the  plaint- 
iffs verified  complaint  was  served  with  the  summons,  as 
required  by  the  said  act,  and  for  that  reason,  by  the  rules 
of  pleading  applicable  to  justice's  court,  tl^e  defendants 
were  not  required  to  verify  their  answer,  and  the  omission 
to  do  so  in  this  case  cannot  be  received  as  any  evidence 
that  the  application  to  amend  was  not  made  in  entire 
good  faith.  There  is  nothing  to  distinguish  this,  case 
from  Walsh  v,  Cornett,  where  a  justice's  judgment  was 
reversed  because  the  defendants  motion  to  amend  his 
answer  was  denied,  and  upon  its  authority  the  judgment 
is  affirmed. 

Judgment  aflSrined. 

Haiqht,  Bbadley  and  Dwioht,  JJ.,  concurred. 
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WjlLKINS,  Besponbent,  v.  WILLIAMS  and  Another, 

Appellants. 

Supreme  Court,  Fifth  Department,  General  Term,  June, 

1888. 

§§  340  et  seq.,  322a 

County  courlr-^juriadidion.  cf  adion  to  recover  tlie  possession  of  reed 
property — Costs — tohat  renover(zble  in  action  to  recover  posses- 
sion (tf  personal  property. 

A  oonnty  court  has  no  jnrisdiction  to  try  an  issne  as  to  the  title  to 
re^  property,  and  so  mnch  of  a  judgment  rendered  by  that  court 
as  relates  to  that  issue  is  void  and  affords  no  support  for  an  award 
of  costs  made  by  it. 

Jurisdiction  to  try  an  issue  as  to  the  right  of  the  plaintiff  in  an 
action  to  the  possession  of  real  property  cannot  be  conferred 
upon  a  county  court  by  consent. 

Where  a  complaint  alleged  that  the  plaintiff  was  entitled  to  the 
immediate  possession  of  a  parcel  of  land  described  therein,  under 
and  by  virtue  of  a  written  lease  from  the  owner,  naming  him,  and 
these  aycrments  were  denied  by  the  answer, — Held,  that  the.  right 
to  the  possession  of  the  real  property  was  thus  put  in  issue  by 
the  pleadings. 

In  an  action  to  recover  possession  of  personal  property,  the  plaintifl 
is  entitled  to  recover  costs  to  an  amount  equal  to  the  value  of  all 
the  chattels  recovered  by  him  as  fixed  by  the  verdict,  together 
with  the  damages  awarded  for  their  detention. 

(Decided  June  23,  1888.) 

Appeal  by  defendants  from  an  order  of  the  county 
court  of  Cattaraugus  county  denying  theii  motion  to  set 
aside  the  taxation  of  costs  herein  in  the  plaintiffs  favor, 
and  for  leave  to  tax  costs  in  their  ot^ti  favor. 
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This  action  was  brought  in  the  county  court  of  Catta- 
raugus county  to  recover  possession  of  certain  real  prop- 
erty, which  the  plaintiff  claimed  to  be  entitled  to  under  a 
lease  from  the  owner  thereof,  and  also  to  recover  the  pos- 
session of  certain  blacksmith's  tools  belonging  to  the 
plaintiff,  together  with  damages  for  the  detention  both  of 
the  real  and  the  personal  property. 

The  answer  denied  the  leasing  by  the  owner  of  said 
property  to  the  plaintiff 

The  action  was  tried  in  October,  1S87,  and  the  jury, 
after  hearing  the  evidence,  found  "  the  plaintiff  is  entitled 
to  the  possession  of  the  property  in  dispute  ;  that  the 
value  of  its  use  or  the  rental  value  per  month  is  $18 ; 
that  the  plaintiff  is  entitled  to  recover  $24,  and  they  fixed 
his  damages  at  that  sum  ;  that  the  plaintiffs  interest  in 
said  premises  is  a  special  leasehold  interest  and  is  of  $9 
value."  Thereafter  costs  were  duly  taxed  in  favor  of  the 
plaintiff  at  the  sum  of  $106.79,  and  judgment  was  entered 
in  his  favor,  adjudging  that  he  '*  recover  of  the  defendants 
....  the  possession  of  the  premises  and  property 
described  in  the  complaint  ....  and  further,  that 
he  recover  of  the  defendants  the  sum  of  $24  for  the  with- 
holding thereof  and  $106.79  costs  of  this  action,  amount- 
ing in  all  to  the  sum  of  $130.79." 

Thereafter  the  defendants  made  the  motion  which 
resulted  in  the  order  appealed  from. 

«/.  R.  &  M.  B.  JevxJly  for  defendants- appellants. 

Corbin  d  Yates,  for  plaintiff-respondent. 

Babker,  p.  J. — By  the  record  it  appears  that  the  title 
to  real  estate  was  put  in  issue  by  the  pleadings,  and  that 
question  was  tried  and  determined  in  plaintiffs  favor. 
The  complaint  alleges  that  the  plaintiff  is  rightly  entitled 
to  the  immediate  possession  of  a  parcel  of  land  under  and 
by  virtue  of  a  written  lease  from  the  owner,  naming  him. 
These  averments  are  denied  by  the  answer.     The  right  of 
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possession  was  thus  put  in  issue  by  the  pleadings.  Pow- 
ers V.  Conroy  (47  How»  Pr.  84),  and  the  cases  there  col- 
lated. 

The  county  court  had  no  jurisdiction  to  try  the  issue 
as  to  the  right  of  the  plaintiff  to  the  possession  of  the  real 
estate  described,  and  so  much  of  the  judgment  as  relates 
to  that  issue  is  void,  and  affords  no  support  for  the  award 
of  costs  in  the  plaintiff's  favor  {Code  Civ.  Pro.  §  340).  It 
does  not  appear  from  the  papers  presented  that  the  ques- 
tion of  jurisdiction  -was  raised  upon  the  trial,  but  consent 
of  parties  never  confers  jurisdiction. 

The  defendants  might  be  entitled  to  costs  in  their 
&yor  if  the  question  of  title  to  the  premises  was  the  only 
issue  raised  by  the  pleadings  and  passed  upon  by  the 
verdict  and  judgment.  The  action  was  to  recover  posses- 
sion of  personal  property  also,  and  the  plaintiff's  title 
thereto,  and  the  right  of  possession  thereof,  was  estimated 
by  the  verdict.  Under  the  provisions  of  section  3228  the 
plaintiff  is  entitled  to  recover  costs  to  an  amount  equal 
to  the  value  of  all  chattels  as  fixed  by  the  verdict, 
together  with  damages  awarded  for  their  detention.  On 
this  appeal  we  do  not  consider  the  question  whether  the 
judgment  follows  a  verdict  or  not  relative  to  the  personal 
property ;  nor  whether  the  value  of  the  same,  and  the 
damages  for  defendants'  detention  are  by  the  verdict  sep- 
arately assessed  from  the  value  of  the  use  of  the  freehold 
estate.  We  only  determine,  in  disposing  of  this  appeal, 
that  upon  the  verdict  the  defendants  are  not  entitled  to 
costs,  and  the  plaintiff  is  entitled  to  costs  not  exceeding 
the  value  of  the  personal  property,  and  the  damages  for 
defendant's  detention  is  fixed  by  the  verdict. 

Order  appealed  from  reversed,  and  retaxation  ordered, 
without  costs  of  this  appeal  to  either  party. 

All  concurred. 
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F£BBIS,  AS  Trustee,  Exa  and  Anotheb,  v.  HABD,  et  al. 

SuFEBiOB  Court  of  Buffalo,  Special  Term,  May,  1888. 

§§1206,3253. 

Fbredosure  q^  mortgage — prutr  mortgagee  not  necessary  party  to  aation 
for — Revival  and  continuance  of  action,  when  not  Tieoessary, 

Where,  in  an  action  for  the  foredosnre  of  a  mortgage,  a  prior  mortga- 
gee was  made  a  party  defendant,  and  snoh  defendant  interposed  an 
answer,  setting  np  his  mortgage  and  asserting  superiority  of  this 
lien,  and,  pending  a  reference  on  the  issues  thus  raised,  such 
defendant  died,  and  the  plaintiff,  without  any  order  reviving  and 
continuing  the  action,  proceeded  with  the  reference,  and,  upon 
the  filing  of  the  referee's  report,  which  found  in  favor  of  the 
deceased  defendant,  filed  a  stipulaiion  waiving  all  claim  to  pri- 
ority over  the  said  defendant's  mortgage,  and  asked  for  a  judg- 
ment of  foreclosure  and  sale  of  the  premises,  according  to  the 
report  of  the  referee,  and  that,  so  far  as  the  deceased  defendant 
was  concerned,  the  action  be  seversed,  and  he  be  allowed  to  pro- 
ceed to  judgment  without  him, — HM,  that  the  application  should 
be  granted. 

Hancock  v.  Hancock  (22  N.  Y,  668) ;  Luce  v.  Alexander  (4  N.  T. 
Civ.  Pro.  428)  ;  Stedeker  v.  Bemhard  (102  2i.  Y.  327),  followed. 

Where,  in  an  action  against  several  defendants,  one  of  them  who  is 
not  properly  a  party  to  the  action,  dies,  the  plaintiff  may  proceed 
with  his  action  against  such  of  the  other  defendants  as  are  proi>er 
parties. 

In  an  action  to  foreclose  a  mortgage,  a  prior  mortgagee  is  not  a 
necessary  party. 

Where,  in  ^  action  to  foreclose  a  mortgage,  a  prior  mortgagee  is 
made  a  party,  and  the  complaint  alleges  that  he  has,  or  claims 
some  interest  in  the  mortgaged  premises  which  is  subsequent 
inferior,  and  subject  to  the  plaintiffs  lien,  it  seems,  that  he  will, 
on  his  own  motion,  t>e  stricken  out  as  a  party. 
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An  additional  allowanoe,  exceeding  (200  in  amount,  cannot,  under 
any  circnmstanoes,  be  granted  by  the  conrt  in  an  action  to  fore- 
close a  mortgage. 

(Decided  May,  1888.) 

Motion  by  plaintiff  for  the  confirmation  of  the  report 
of  a  referee  appointed  to  try  the  issues  raised  in  an  action  . 
for  the  foreclosure  of  a  mortgage. 

Sufficient  material  facts  appear  in  the  opinion. 

E.  C.  HawkeSy  for  plaintiff  and  motion. 

George  Wadsroorih,  for  defendant  Hard,  opposed. 

TrruSj  J. — ^This  action  is  brought  to  foreclose  a  mort- 
gage made  by  the  defendant,  Samuel  B.  Hard  and  wife,  to 
Joseph  Book,  and  by  him  assigned  to  the  plaintiff  The 
defendant,  Gideon  Hard,  was  a  prior  mortgagee,  and  the 
complaint  contained  the  usual  allegation  that  he  had  or 
claimed  some  interest  in  the  mortgaged  premises,  which 
was  subsequent,  inferior  and  subject  to  the  lien  of  the 
plaintiffs  mortgage. 

Gideon  Hard  interposed  a  separate  answer,  setting  up 
his  mortgage  and  asserting  the  superiority  of  his  lien. 

The  cause  was  referred  to  M.  P.  Fillmore,  Esq.,  to  try 
the  issues  raised  by  the  several  answers  of  the  defendants, 
and  after  the  evidence  concerning  the  mortgage  of  Gideon 
Hard  had  been  taken,  and  it  was  apparent  the  referee 
must  report  in  his  favor  on  the  issue  raised  by  his  sepa- 
rate answer,  Gideon  Hard  died,  and  the  plaintiff's  attorney, 
without  the  appointment  of  a  representative  for  the 
deceased,  or  the  substitution  of  anyone  in  his  behalf,  pro- 
ceeded with  the  action  before  the  referee,  who  made  his 
report,  whereby  he  finds  as  a  question  of  fact  that  the 
mortgage  to  Gideon  Hard  is  a  prior  lien  over  the  mort- 
gage of  the  plaintiff  in  suit,  and,  as  a  conclusion  of  law, 
that  the  plaintifGs  are  entitled  to  the  usual  judgment  of 
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foreclosure  and  sale  for  the  amount  due,  with  costs,  except 
as  against  Gideon  Hard  and  other  defendants  who  had 
prior  liens;  that  such  sale  should  be  subject  to  the  lien 
of  the  mortgage  to  Qideon  Hard,  and  that  the  plaintiff 
should  recover  any  deficiency  which  might  exist  against 
the  mortgagor,  Samuel  B.  Hard. 

The  principal  facts  are  agreed  upon  by  the  attorney^ 
for  the  respective  parties.  It  was  conceded  on  the  argu- 
ment of  this  motion,  and  is  so  stated  in  the  defendant's 
brief,  that  Gideon  Hard  was  not  a  necessary  party  to  the 
action.  It  is  apparent  that  he  was  not  a  necessary  party 
and  would  undoubtedly,  on  his  own  motion,  have  been 
stricken  out  as  such,  under  the  general  allegation  alone 
in  the  complaint  that  his  lien  was  inferior  and  subject  to 
the  plaintiff's  mortgage.  While  the  report  of  the  referee 
does  not  attempt  to  dispose  oi  the  issue  raised  by  Gideon 
Hard  by  his  answer,  he  would,  if  alive,  or  if  represented 
in  court,  be  entitled  to  judgment  dismissing  the  plaintiff's 
complaint  as  to  himself,  with  costs,  and  such  a  motion 
can  be  made  whenever  his  representatives  shall  appear  in 
court  and  ask  it. 

The  plaintiffs  attorney  has  submitted  with  his  papers 
a  stipulation  waiving  all  claim  as  to  priority  of  plaintiff's 
mortgage  over  the  mortgage  given  to  Gideon  Hard,  and 
that  said  mortgage  shall  be  deemed  and  taken  to  be  a 
prior  lien.  The  plaintiff  now  asks  for  judgment  of  fore- 
closure and  sale  of  the  premises  according  to  the  report 
of  the  referee,  and  in  effect,  as  far  as  Gideon  Hard  is  a 
party,  that  the  action  be  severed  and  he  be  allowed  to  pro- 
ceed to  judgment  without  him. 

I  have  given  the  points  raised  by  Mr.  Wadsworth, 
who  was  Gideon  Hard's  attorney,  in  opposition  to  this 
motion,  such  examination  as  their  importance  seemed  to 
deserve,  and  am  of  the  opinion  that  the  plaintiff  is  regular 
in  his  practice,  and  entitled  to  judgment. 

It  was  provided  by  section  274  of  the  old  Code  that 
''In  an  action  against  several  defendants  the  court  may, 
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in  its  diBcretion,  render  judgment  against  one  or  more  of 
them,  leaving  the  aelion  to  proceed  against  the  others 
whenever  a  several  judgment  may  be  proper."  Many 
cases  arose  under  this  section  in  which  several  judgments 
had  been  given.  It  will  only  be  necessary  to  nolice  one 
which  would  under  the  former  Code  be  decisive  of  the 
questions  involved  here. 

In  Hancock  v.  Hancock  (22  N»  F.  568),  the  action  was 
to  foreclose  a  mortgage.  One  Smith,  as  county  treasurer, 
was  made  a  defendant  as  the  holder  of  a  prior  mortgage 
upon  the  same  premises.  Before  the  trial,  Smith  had 
been  succeeded  in  office  by  Seabury,  but  the  latter  did 
not  appear  and  was  not  substituted  in  the  action  as  a 
party  defendant.  The  cause  was  tried,  and  judgment  of 
foreclosure  and  sale  ordered*  Judge  Comstoce,  in  writing 
the  opinion  of  the  court  of  appeals,  says,  in  reference  to 
the  right  of  the  plaintiff  to  proceed  to  judgment  without 
substituting  Seabury  in  place  of  Smith :  '*  An  admitted 
prior  mortgagee  is  never  a  necessary  party  to  a  foreclosure 
suit,*  and  consequently  if  he  dies,  or  his  interest  devolves 
on  another  pending  the  action,  the  proceedings  may  go  on 
without  reviving  or  continuing  them  against  his  succes- 
sor."  Section  1204-5  of  the  new  Code  is  substantially  a 
re-enactment  of  section  274  of  the  former  Code,  and  would 
seem  to  be  much  broader  in  its  language. 

In  Luce  v.  Alexander  (4  N.  T.  Civ.  Pro.  428),  it  was 
held  that  under  section  1204r-5  of  the  Code,  the  court 
might  render  judgment  against  one  or  more  of  the  plaint- 
iffs or  defendants,  and  direct  the  action  to  proceed  against 
the  others. 

This  section  has  recentlv  been  under  consideration  in 
the  court  of  appeals  (Stedeker  r,  Bernard,  102  N.  Y,  327), 
and  it  was  there  held  that  a  judgment  might  be  taken 
against  one  of  the  two  copartners  in  an  action  on  a  note  made 

*  See  Note  on  Partebs  Defendant  in  Aohon  to  FoBBCLOfiB 
MoRTOAGE,  5  2^.  Y,  Civ.  Pro.  106.  and  oases  there  cited ;  also  Kent 
V.  Popham,  6  /c/.  886  ;  Keeler  t;.  MoNierley,  6  Id.  868. 
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by  the  firm,  where  the  answer  of  one  of  the  defendants 
showed  a  separate  liability  as  to  him.  Judge  Andhews, 
in  speaking  of  the  practice  under  section  274  of  the  old 
Code,  says :  **  The  court  in  construing  this  provision  did 
not  limit  its  application  to  cases  of  joint  and  several  lia- 
bility, but  considered  it  as  authorizing  a  separate  judg- 
ment when  a  separate  liability  of  some  of  the  defendants 
was  established  on  the  trial,  although  the  cause  of  action, 
as  alleged  in  the  complaint,  was  joint  only,"  and  that 
'*  section  1205  of  the  present  Code  is  quite  as  comprehen- 
sive as  section  274  of  the  former  Code,  and  requires  the 
same  construction  "  (citing  Mcintosh  v.  Ensign,  28  N.  Y. 
169,  and  Fielden  v.  Lahens,  2  Abb.  Ct.  App.  Dec.  111). 

In  this  case  the  court  can  grant  judgment  against  one 
ox  more  of  the  defendants,  and  in  favor  of  the  others,  as 
appears  from  the  facts  before  me. 

I  can  see  no  reason  why  fche  plaintiff  may  not,  on  the 
death  of  one  of  such  defendants,  proceed  with  his  action 
against  such  of  the  rest  as  are  liable. 

The  right  of  the  plaintiff  to  seven  per  cent,  interest 
on  the  mortgage,  as  allowed  by  the  referee,  seems  to  have 
abundant  authority  to  sustain  it  (O'Brien  v.  Young,  95 
N.  Y.  428). 

I  do  not  think  the  order  denying  the  plaintiff's  motion 
to  strike  out  the  name  of  Gideon  Hard,  as  party  defend- 
ant, has  any  bearing  on  the  case,  as  it  was  denied  without 
prejudice  to  any  further  action  or  proceeding  by  the 
plaintiff . 

This  seems  to  me  to  be  a  proper  case  for  an  additional 
allowance  to  the  plaintiff,  but  the  sum  cannot,  under  sec- 
tion 3253  of  the  Code,  exceed  $200,  which  sum  is  allowed 
the  plaintiff 

The  report  of  the  referee  must  be  confirmed  and  judg- 
ment ordered  accordingly. 
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set  it  aside  on  the  ground,  stated  in  the  order,  for  failure 
to  comply  with  rule  25  of  the  General  Rules  of  Practice, 
"  without  prejudice  to  a  renewal  on  the  same  or  other 
papers  for  another  attachment  to  issue."  On  the  4th  day 
of  January,  1888,  the  plaintiff  procured  an  order  on  affida- 
vits, to  show  cause  at  special  term  why  the  last  named 
order  should  not  be  vacated.  On  the  12th  day  of  January 
the  special  term  made  an  order  vacating  the  last  order 
and  restoring  the  lien  of  the  attachment.  The  defendant  s 
counsel  urges  many  reasons  why  the  order  of  the  special 
term  should  be  reversed.  For  convenience,  I  have  exam- 
ined his  points  in  the  order  in  which  he  has  presented 
them. 

It  is  claimed  that  it  was  error  for  the  court  to  allow  the 
plaintiff  to  read  additional  affidavits  on  the  return  of  the 
order  to  show  cause,  under  section  683  of  the  Code.  In 
addition  to  the  reasons  stated  hereafter,  I  think  it  is  a 
perfect  answer  to  the  proposition  of  the  defendant  that  he 
did  not  object  to  the  reading  of  the  affidavits  on  the  hear- 
ing, and  that  he  must  have  waived  his  objection  and  it  is 
too  late  to  raise  it  for  the  first  time  on  appeal  (Godfrey 
V.  Godfrey,  75  N.  Y.  434 ;  1  Ramsey  Pr.  554). 

But  I  cannot  agree  with  the  learned  counsel  in  his 
view  of  the  practice.  It  has  been  held  in  several  cases, 
and  seems  to  be  the  settled  practice  under  section  6S3, 
that  where  an  application  is  made  to  set  aside  the  attach- 
ment on  the  original  papers,  no  further  additional  affidavits 
can  be  read  in  support  of  the  attachment ;  but  where 
the  application  is  based  upon  new  papers  the  plaintiff 
may  upon  the  hearing  read  affidavits  in  support  of  it 
(Ives  V.  Holden,  14  Hun,  402 ;  Buhl  v.  Ball,  41  Jd.  61 ; 
Smith  V.  Arnold,  33  Id.  484  ;  Sutherland  v.  Bradner,  7  N. 
Y.  Civ.  Pro,  90 ;  Steuben  County  Bank  v.  Alberger,  76 
N.  Y.  179;  1  Bumsey  Pr.  553,  554).» 

*  See  also,   Hirsh  v.  Hutchinson,  3  JV;  F.  dv.  Pro.  106 ;  Trov 
Printing  &  Bookbinding  Co.  v.  Hart,  1  Jd.  240. 
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The  order  vacating  the  attachment  was  granted>  not 
on  account  of  the  insufficiency  of  the  affidavits  to  support 
it  on  the  merits,  but  upon  the  express  ground  that  the 
plaintiff  had  failed  to  comply  with  rule  25,  in  not  showing 
whether  any  previous  application  had  been  made  for  an 
attachment ;  inferentially  holding  that  the  affidavits  were 
sufficient  to  authorize  the  attachment,  had  the  plaintiff 
complied  with  the  rule. 

It  has  been  held  that  rule  25  does  not  relate  to  an 
application  for  an  attachment,  being  a  process  of  the 
court,  but  applies  only  to  orders  made  in  an  action  pend- 
ing (Davis  V.  Brooks,  4  Law  Bull,  49 ;  Mojarriefca  i\  Saenz, 
80  JV:  7.  547 ;  1  Buinsey  Pr.  522). 

It  seems  to  me  that  this  is  the  necessary  and  proper 
construction  of  the  rule  from  its  language,  and  the  special 
term,  on  the  hearing  of  the  order  to  show  cause,  presuma- 
bly so  held  as  no  point  was  made  that,  if  the  plaintiff  was 
not  required  to  make  proof  under  rule  25,  the  affidavits 
were  not  sufficient  on  the  merits  to  authorize  the  attach- 
ment. The  defendant's  counsel  in  his  brief  states  that  the 
affidavits  read  by  him  in  opposition  to  the  motion  were 
read  with  a  view  of  meeting  the  allegations  of  the  plaintiff 
in  his  new  application  for  an  attachment,  and  not  with  a 
view  of  attacking  the  affidavits  used  in  procuring  the 
attachment  originally.  This  is  probably  so,  as  the  plaint- 
iff in  his  order  to  show  cause  asked  alternate  relief,  that  a 
new  attachment  should  issue;  but  upon  the  question  of 
vacating  the  order  setting  aside  the  attachment,  they 
were  not  considered  by  the  court,  nor  was  the  new  proof 
made  by  the  plaintiff,  in  passing  upon  the  sufficiency  of 
the  original  papers.  The  court  undoubtedly  came  to  the 
conclusion  that  the  order  setting  aside  the  attachment  on 
the  ground  that  the  plaintiff  had  not  complied  with  rule 
25  was  erroneous,  and  vacated  the  order.  Affidavits  to 
obtain  an  order  to  show  cause  were  necessary,  and  it  does 
not  follow  that  because  the  affidavits  contained  matters 
which  could  not  be  read  in  support  of  the  attachment. 
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that  Buch  facts  were  considered  by  the  court  in  determin- 
ing whether  an  error  had  been  committed  in  holding  that 
the  requirements  of  rule  25  should  be  met  before  granting 
it.  It  is  rather  to  be  presumed  that,  upon  an  examination 
of  the  authorities,  the  court  became  satisfied  that  such 
proof  was  not  necessary,  than  that  a  well  established  rule 
of  law  was  disregarded. 

It  was  held  in  Dickenson  v.  Benham  (12  Abb.  Pr. 
158),  that  although  new  affidayits  are  inadmissible  to  sup- 
port an  attachment  on  a  motion  to  vacate  on  the  original 
papers,  yet  it  is  competent  to  read  affidavits  showing  any 
change  in  the  relation  and  condition  of  the  parties  to  the 
property  since  the  attachment  was  granted.  But,  in  the 
view  taken  of  the  facts  here,  that  such  new  affidavits  were 
not  considered  by  the  court  in  support  of  the  attachment, 
it  is  not  necessary  to  pass  upon  the  question  whether  such 
proof  would  be  competent  or  not.  It  is  claimed  that  that 
portion  of  the  order  which  restores  the  lien  is  erroneous. 
It  provides  "  that  the  order  heretofore  granted,  vacating 
the  warrant  of  attachment  ...  be  and  hereby  is 
vacated  and  set  aside,  and  the  lien  of  said  attachment  is 
restored."  If  the  order  means  what  the  counsel  for  the 
defendant  claims  for  it,  that  the  *'  special  term  undertakes 
to  restore  the  lien  of  the  attachment  and  to  place  the 
plaintiflF  just  where  he  would  have  been,  had  not  the  war- 
rant been  vacated  and  the  levy  released,"  then  the  defend- 
ant is  probably  right  in  his  position ;  but  an  examination 
of  the  order  does  not  bear  out  that  construction.  It  does 
not  purport  to  restore  the  parties  to  the  position  they 
were  in  before  the  attachment  was  vacated.  It  simply 
orders  the  lien  of  the  attachment  restored.  If  the  prop- 
erty was  still  in  the  hands  of  the  sheriff,  together  with 
the  attachment,  the  order  restoring  the  attachment  would 
restore  the  lien,  undoubtedly,  without  a  formal  levy  under 
the  order,  so  far  at  least  as  the  defendant  was  still  the 
owner  of  the  property. 

But  the  order  does  not  purport  to  give  the  plaintiff 
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an  J  advantage  over  intervening  creditors,  nor  to  deter- 
mine the  Older  of  their  liens,  and  it  is  not  necessary  to 
consider  their  rights  on  this  appeal  The  sheriff  had 
released  the  property  and  the  lien  was  lost,  and  when  he 
again  took  possession  under  the  restored  attachments, 
the  lien  was  restored,  and  that  is  all  the  order  attempts 
to  do.  The  language  employed  in  the  order  was  unneces- 
sary for  that  purpose,  and  as  it  does  no  more  than  would 
follow  under  the  law  without  it,  no  error  was  committed 
in  making  it. 

The  papers  upon  which  the  attachment  was  issued, 
state  the  amount  of  the  indebtedness  remaining  unpaid  ; 
that  it  arose  upon  contract ;  that  the  defendant  was  not  in 
the  city  ;  that  her  agent  was  disposing  of  her  goods  and 
refused  to  pay  the  plaintiff's  debt,  or  to  in  any  way  secure 
it ;  that  many  of  the  goods  had  been  sold  for  cost ;  that 
actions  had  been  commenced  against  the  defendant,  and 
in  four  cases  the  officer  had  been  unable  to  find  the  defend- 
ant, to  make  service  of  the  summons;  that  defendant  had 
before  given  plaintiff  a  check  of  $250,  on  a  bank  in  which 
she  had  no  funds ;  nor  was  any  provision  made  for  its 
payment.  These  facts,  together  with  the  unexplained 
continued  absence  of  the  defendant,  were  sufficient,  in  my 
opinion,  to  call  upon  the  judge  to  whom  application  was 
made^  to  exercise  his  discretion,  and  his  determination  of 
the  sufficiency  of  the  moving  papers  was  justified  on  the 
unexplained  facts  presented  ;  and,  inasmuch  as  no  motion 
was  made  on  new  proof  to  set  it  aside,  and  the  judge  was 
not  authorized  to  take  into  account  the  affidavits  used  on 
the  motion  to  vacate  the  order,  for  the  purpose,  or  in  sup- 
port of  the  attachment,  the  defendant  cannot  avail  herself 
of  such  affidavits  on  this  appeal. 

The  order  appealed  from  must  be  affirmed,  with  $10 
costs  and  disbursements. 

Beckwith,  Ch.  J.,  concurred. 
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CHILDS  ET  AL.,  Eespondeot^,  v.  TUTTLE,  Appellant. 

Supreme   Court,   Fourth    Department,  General  Term, 

April,  1888. 

§531. 

Bill  of  pctrtictdctrs — office  vf — uilven  ordered^  in  action/or  slander  of  tide 

to  personal  property » 

Tlie  office  of  a  bill  of  particulars  is  to  apprize  the  opposite  parties  of 
each  of  the  items  or  specific  propositions  for  which  the  pleader 
contends  in  respect  to  any  material  issuable  fact  in  the  case. 

In  an  action  to  recover  damages  for  slander  of  title  to  personal  prop- 
erty consisting  of  false  statements  alleged  to  have  been  made 
by  agents  and  employes  of  the  defendant  and  in  sundry  circu- 
lars and  letters  to  the  agents,  purchasers  and  users  of  a  harrow 
placed  upon  the  market  by  the  plaintiffs,  to  the  effect  that  such 
harrow  was  an  infringement  of  certain  patents  owned  by  the  de- 
fendant, and  of  threats  to  prosecute  for  such  alleged  infringe- 
ments, the  defendant  is  entitled  to  a  bill  of  particulars  setting 
forth  the  names  and  places  of  residence  of  each  of  the  persons  to 
whom  plaintiffs  claim  the  defendant  sent  their  agents  or  em- 
ployes who  made  the  threats  complained  of,  and  also  setting 
forth  what  circulars  or  threatening  letters  were  sent  out,  but  such 
bill  of  particulars  should  not  be  required  to  contain  the  name  of 
the  agents  sent  by  the  defendants  to  the  agents,  purchasers  and 
users  of  the  plaintiff's  harrow,  for  the  reason  that  that  information 
lies  peculiarly  within  the  knowledge  of  the  defendant. 

In  an  action  for  slander  of  title  to  personal  property,  the  plaintiff 
can  ouly  recover  such  damages  as  are  speciffcally  alleged,  and 
therefore,  a  bill  of  particulsrs  setting  forth  the  loss  of  customers 
and  sales  and  the  refusal  to  pay  and  the  rescission  of  their  oon  tracts 
by  reason  of  such  slander,  should  not  be  ordered. 

(Decided  April  1888.) 

Appeal  by  defendants  from  an  order  of  the  Onondaga 
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county  special  term  denying  a  motion  made  by  them  for 
a  bill  of  particulars  of  plaintiff's  claim. 

The  facts  in  the  opinion. 

i       cTl  Henry  Meicalfcy  for  defendant-appellant. 

Goodmn  &  Sicariy  for  plaintiffs-respondents. 

Mabtin,  J. — ^We  think  the  learned  judge  at  special 
term  erred  in  denying  the  defendant's  motion.  The 
action  was  for  slander  of  title  to  personal  property.  The 
plaintiffs  in  their  complaint,  allege  in  the  most  general 
manner,  that  the  defendants  wrongfully  and  maliciously 
sent  their  agents  and  employes,  to  the  agents,  purchasers 
and  users  of  a  spring-tooth  hnrrow,  manufactured  and 
sold  by  plaintiffs,  to  threaten  such  agents,  purchasers  and 
users  with  litigation  if  they  continued  to  use,  purchase  or 
sell  such  harrow ;  falsely  claiming  that  such  harrow  was 
an  infringment  upon  certain  patents  owned  by  defendants ; 
that  the  defendants  also  wrongfully  published  and  sent 
to  such  agents,  purchasers  and  users,  sundry  false  circu- 
lars and  letters  of  a  threatening  character,  warning  them 
against  purchasing,  selling  or  using  such  harrows,  some 
of  which  are  set  out  in  the  complaint. 

The  defendants,  by  their  motion,  sought  to  ascertain 
to  what  agents,  purchasers  or  users  of  the  plaintiff's  har- 
row it  was  claimed  that  the  defendants  had  sent  their 
agents  or  employes  who  had  made  the  threats  alleged ; 
■  and  also  what  circulars  and  threatening  letters  beside 
those  set  out  in  the  complaint  were  claimed  to  have  been 
sent  by  them. 

The  office  of  a  bill  of  particulars  is  to  apprize  the 
opposite  party  of  each  item  or  specific  proposition  for 
which  the  pleader  contends  in  respect  to  any  material, 
issuable  fact  in  the  case.  It  seems  quite  clear  that  the 
defendants  should  be  apprized  with  greater  particularity 
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of  the  specific  claims  that  are  made  a<Tainst  them  in  this 
action.  We  think  they  are  entitled  to  the  relief  sought, 
so  far  as  to  require  the  plaintiffs  to  furnish  them  a  bill  (.i 
particulars  setting  forth  the  names  and  places  of  residence 
of  each  of  the  agents,  purchasers  or  users  of  the  plaintiff's 
harrow  to  whom  it  is  claimed  that  the  defendants  sent 
their  ^agents  or  employes  who  made  the  threats  com- 
plained of,  and  also  setting  forth  what  circulars  or  threat- 
ening letters  were  sent  beside  those  set  out  in  the 
complaint  (Stiebeling  v.  Lockhaus,  21  Han,  457 ;  Gar- 
dinier  v.  Knox,  27  /(/.  500 ;  Daniel  v,  Daniel,  2  N.  Y.  Civ. 
Pro,  238  ;  Hat  Sweat  Manul  Co.  v.  Eeinoehl,  40  Hun,  47). 

The  defendants  also  sought  to  require  the  plaintiffs  to 
state  the  names  of  the  agents  sent  by  defendants  to  the 
agents,  purchasers  and  users  of  plaintiffis'  harrow.  That 
information  lies  peculiarly  within  the  knowledge  of  the 
defendants,  and  for  that  reason  that  part  of  the  applica- 
tion should.be  denied  (Pink  v.  Jetter,  38  Hun,  163). 

Nor  is  it  necessary  for  the  defendants'  protection  that 
a  bill  of  particulars  be  ordered  in  respect  to  the  allega- 
tions in  the  complaint  of  the  plaintiffs'  loss  of  customers 
and  sales,  the  refusal  of  customers  to  pay,  and  the  rescis- 
sion of  their  contracts.  In  this  action  the  plaintiffs  can 
only  recover  such  damages  as  are  specifically  alleged 
(Tobias  v.  Harland,  4  Wend.  537 ;  Linden  v.  Graham,  1 
Duer,  670  ;  Hallock  v.  Miller,  2  Barh.  630 ;  Kendall  v. 
Stone,  5  N.  Y.  14 ;  Havemeyer  v.  Fuller,  10  Abb,  N,  C,  13). 

Order  denying  motion  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted  in  pari  Order  may 
be  settled  on  five  days'  notice,  by  Mr.  Justice  Martin. 

Habdin,  p.  J.,  and  Fot.TjETT,  J.,  concurred. 
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HOXIE  t\  KENNEDY  and  Anotheb,  as  Executrixes  op 

KENNEDY,  Deceased. 

SUPBEME    COUBT,     FiFTH     DePABTMENT,    CaYUGA     CoUinTY, 

Special  Tebic,  May,  1888. 
§  1823. 

Becd property  <^  deceased  debtor — when  judgment  cannot  he  made  lien 

thereupon. 

The  real  property  of  a  decedent  is  not  bound  or  in  any  way  affected 
by  judgment  against  his  ezecntor  or  administrator,  and  is  not 
liable  to  be  sold  by  yirtue  of  an  execution  thereon,  unless  the 
judgment  is  expressly  made  by  its  terms  a  lien  upon  specific  real 
property  therein  described,  or  it  expressly  directs  the  sale  thereof, 
and  it  should  not  be  made  such  a  lien  or  direct  a  sale  unless  it  is 
an  equitable  judgment  affecting  particular  property. 

(Decided  May  11, 1888.) 

Motion  by  plaintiff  to  amend  a  judgment  entered  in 
this  action  nuric  pro  tunc. 

On  January  9,  1888,  judgment  was  entered  in  this 
action  in  favor  of  the  plaintiff  and  against  the  above 
named  defendants  as  executrixes,  etc.,  upon  an  obligation 
made  by  their  testator  in  his  lifetime,  and  payable  to  the 
plaintiff.  The  action  was  tried  at  the  Cayuga  county  cir- 
cuit, in  January,  1888,  and  the  verdict  rendered  was  for 
the  plaintiff  for  $6,094.15,  for  which  amount,  together 
with  f 366. 24  costs,  judgment  was  entered. 

The  plaintiff  moved  to  amend  this  judgment  nunc  pro 
tunc  by  adding  to  the  same  the  following  clause  : "  And  it  is 
hereby  adjudged  and  directed  that  the  real  estate  herein- 
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after  described,  of  which  Terrence  J.  Kennedj  died  seized, 
be  sold,  and  the  proceeds  arising  from  such  sale  be 
applied  towards  the  payment  of  this  judgment ;  the  afore- 
said real  estate  is  described  as  follows  :"  describing  sev- 
eral distinct  parcels  of  land. 

Turk  &  Bamum^  for  plaintiff  and  motion. 

Drummond  d  KeUis,  for  defendants,  .opposed. 

Anqle,  J. — This  motion  is  made  under  section  1823, 
Code  Civil  Procedure — which  provides  that  "  real  prop- 
erty, which  belonged  to  a  decedent,  is  not  bound,  or  in  any 
way,  affected  by  a  judgment  against  his  executor  or  admin- 
istrator, and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  judgment,  unless  the  judgment  is 
expresdy  made,  by  its  termSf  a  lien  upon  specific  reed  property 
therein  described  or  expressly  directs  (he  sale  thereof.^' 

The  above  section  of  the  Code  is  copied  from  2  ff.  S. 
449,  §  12,  except  that  the  above  underscored  or  italicized 
words  are  added.  The  object  of  this  addition,  as  said  by 
Mr.  Throop,  in  his  note  to  this  section  of  the  Code,  was 
to  avoid  the  possibility  of  the  application  of  the  provision 
as  it  stood  in  the  revised  statutes,  to  an  equitable  judg- 
ment affecting  particular  real  property.  No  other  sensi- 
ble construction  can  be  given  to  the  Code. 

The  motion  must  be  denied,  with  $10  costs. 


r 
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"WHITE,    Respondent,    v.    WOOD,    Impleaded,    eto., 

Appellant. 

Supreme  Coubt,   Fourth   Department,  General  Term, 

July,  1888. 

§  1273. 

Married  woman*— confession  (^judgment — vii/e  cannot  confess  judgment 

on  debt  due  hy  husband. 

A  wife  cotild  not  at  common  Iaw,  and  cannot  under  the  Ck>de  of  Civil 
Pzocedure,  confeBs  a  judgment  upon  an  indebtedness  owing  from 
her  husband  to  a  third  person.  [^] 

Under  the  Ck>de  of  Civil  Procedure,  section  1278,  as  amended  in 
1877,  a  married  woman  may  confess  a  judgment  to  secure  a  debt 
contracted  by  her  and  for  her  own  use  and  benefit,  or  in  carrying 
on  her  separate  business.  [3]  That  section  has  not  been  expressly 
repealed,  nor  was  it  impliedly  repealed  by  Laws  of  1884,  chap. 
381, — providing  that  a  married  woman  may  contract  to  the  same 
extent,  with  like  effect,  and  in  same  form  as  if  unmarried,  p,^,^^] 

Bepeals  by  implication  are  not  favored  in  law,  and  it  is  only  in  cases 
where  the  statute  last  passed  is  repugnant  to  or  inconsistent  with 
the  existing  statute,  so  that  the  two  cannot  be  harmonized,  or 
when  the  whole  construction  of  the  subsequent  act  shows  that  it 
was  clearly  intended  to  supersede  the  former  statute*  that  a 
rex)eal  by  implication  arises.  [^J 

A  judgment  is  not  a  contract  within  the  meaning  of  Laws  of  1884, 
chapter  381, — providing  that  a  married  woman  may  contract  to  the 
same  extent,  etc.,  as  though  unmarried. [^,^,^3J 

Wyman  v.  Mitchell  (1  Cow,  316);[«J  McOoun  v.  N.  Y.  C.  k  H.  R.  B.  R 

Co.    (50  N,  Y,  176) ;   [7]  Remington  Paper  Co.  v,  O'Dougherty 

(32  Hun,  265) ;  [»]  O'Brien  v.  Young   (95  N.  Y.  428) ;  [»]  Salter 

,   V,  Ufcica  k  Black  River  R.  R.  Co.  (86  Id.  401) ;  [lO]   foUowed. 

*  For  some  cases  on  the  effect  of  the  Code  of  Civil  Procedure  and 
married  women's  acts  on  the  disabilities  of  married  women,  see  ante^ 
pp.  139,  145,  148,  151. 


^^ 
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Statutes  chaDging  tlie  common  law  mtist  bo  strictly  construed,  and 
the  common  law  must  be  held  no  further  abrogated  than  the  clear 
imx>ort  of  the  language  used  in  the  statute  absolutely  requires.  [^^J 

Bertlest?.  Nunan,  (92  2^.  V,  152)  ;  Fitzgerald  v.  Quann  (33  Hum, 
652;  aflTd,  15  -y.  F.  Civ,  Pro,  139),  followod,[^ij 

A  married  woman  who  has  confessed  a  judgment  in  a  case  in  whic;h 
she  is  without  power  to  do  it,  may  move  to  set  such  judgment 
aside  as  against  her.[^^] 

Watkins  v.  Abrahams  (24  N,  Y.  72) ;  Borabackv.  Stebbins  (3  KeyeSy 
62)  ;  followed.  [^*] 

{Decided  July,  1888.) 

Appeal  by  defendant  from  an  order  denying  her 
motion  to  set  aside  a  judgment  entered  by  confession 
against  her  and  her  husband. 

The  facts  appear  in  the  opinion. 

EUm  B.  Broum,  for  defendant-appellant. 

J*  Wi  SJieaj  for  plaintiff-respondent 

Mabtin,  J. — On  June  6,  1885,  the  appellant,  a  married 
woman,  and  her  husband,  Abram  Wood,  signed  a  state- 
ment of  confession  of  judgment  in  the  respondent's  favor 
for  $273.48.  A  judgment  was  perfected  and  entered 
thereon  in  Oswego  county,  June  11, 1885- 

March  23,  1886,  the  appellant  moved  to  set  such 
judgment  aside  as  against  her,  on  the  grounds  : 

Fii\sf,  That  the  debt  for  which  it  was  confessed  was 
neither  her  debt  nor  for  the  benefit  of  her  separate  estate. 

Second.  That  the  statement  of  confession  did  not  com- 
ply with  subdivision  2  of  section  1274  of  the  Code  of  Civil 
Procedure. 

Third.  That  the  statement  was  unverified.  This 
motion  was  based  on  the  judgment-roll  and  the  appel- 
lant s  affidavit.  The  appellant's  affidavit  was  to  the  effect 
that  the  debt  for  which  such  judgment  was  confessed  was 
not  a  debt  for  which  she  was  liable,  but  was  the  debt  of 
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her  husband.     This  -was   not  disputed.     The  appellant's 
motion  was  denied.     From  the  order  denying  such  motion 

this  appeal  was  taken, 
p]  The  first  and  most  important  question  is,  whether 

a  married  woman  can  legally  confess  a  judgment  to 
secure  a  debt  for  her  husband.  At  common  law  a  judgment 
entered  upon  the  confession  of  a  married  woman  was 
undoubtedly  voidable  if  not  void  ( Watkins  r.  Abrahams, 
24  N.  Y.  72 ;  Roraback  v.  Stebbina,  3  Kcyes,  62). 

In  1868,  after  the  passage  of  the  enabling  acts  of  1849 
and  1860,  and  the  amendments  thereto  of  1^62,  it  was 
held,  in  the  case  of  the  First  National  Bank  of  Canandai- 
gua  17.  Garlinghouse  (53  Barb,  615),  that  a  married  woman 
might  confess  a  judgment  to  secura  a  debt  contracted  by 
her  and  for  her  use  and  benefit  in  carrying  on  her  sepa- 
rate business. 

In  1876  by  section  1273  of  the  Code  of  Civil  Procedure 
it  was  provided,**a  married  woman  may  confess  such  a  judg- 
ment as  if  she  were  single."  This  section  was,  however, 
amended  in  1877  so  as  to  provide  as  follows :  **  A  married 
woman  may  confess  such  a  judgment  if  the  debt  was  con- 
tracted for  the  benefit  of  her  separate  estate,  or  in  the 
course  of  any  or  other  business  carried  on  by  her  on  her 
sole  and  separate  account.''  This  change  in  the  statute 
shows  quite  conclusively  that  it  was  the  legislative  intent 
that  a  married  woman  should  be  permitted  to  confess  a 
judgment  only  for  a  debt  contracted  for  the  benefit  of  her 
separate  estate,  or  in  the  courae  of  her  separate  trade  or 
business.     There   has   been  no   amendment   or  express 

repeal  of  this  provision.  If  it  has  been  repealed,  it 
[*]     was  repealed   by  implication  only.     If  unrepealed, 

then  it  is  quite  obvious  that  under  the  provisions  of 
this  section  a  married  woman  cannot  confess  a  judgment 
for  a  debt  not  contracted  for  the  benefit  of  her  separate 
estate,  or  in  the  course  of  her  separate  trade  or  business. 
But  it  is  contended  by  the  respondent  that  chapter 
381  of  the  Laws  of  1884  has  so  far  enlarged  the  powers  of 
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married  women  that  they  may  now  confess  judgments  for 
the  debts  of  others  as  well  as  for  the  debt  contracted  for 
the  benefit  of  their  separate  estate  or  in  their  separate 
trade  or  business.     By  that  statute  it  is  declared  : 

"  Section  1.  A  married  woman  may  contract  to  the 
same  extent,  with  like  eflfect  and  same  form,  as  if  unmar- 
ried, and  she  and  her  separate  estate  shall  be  liable 
thereon  whether  such  contract  relates  to  the  separate 
estate  or  otherwise,  and  in  no  case  shall  a  charge  upon 
her  separate  estate  be  necesseury. 

*^  Section  2.  This  act  shall  not  affect  or  apply  to  any 
contract  that  shall  be  made  between  husband  and  wife." 

The  respondent  bases  his  claim,  as  to  the  validity  of 
the  order  appealed  from,  upon  the  theory  that  a  married 
woman  now  possess^  unlimited  power  to  make  any  con- 
tract she  may  see  fit,  except  to  contract  with  her  husband ; 
and  hence  that  she  may  confess  a  judgment  for  her  hus- 
band's debt  to  a  third  person.  To  justify  this  claim  it 
must  be  held  that  the  statute  of  1884  has  by  implication 
repealed  the  provision  of  section  1273,  relating  to  the 
confession  of  judgments  by  married  women,  and  that  a 
confession  of  judgment  is  a  contract  within  the  spirit  and 
meaning  of  that  statute. 

First,  then,  has  the  statute  of  1884  worked  a  repeal 
[^     of  the  portion  of  section  1273  under  consideration? 
We  think  noi   Kepeals  by  implication  are  not  favored 
in  law.     It  is  only  in  cases  where  the  statute  last  passed 
is  repugnant  to  or  inconsistent  with  the  existing  statute, 
so   that  the   two   cannot  be   harmonized,   or  when  the 
whole   construction   of   the   subsequent  act  shows   that 
it  was  clearly  intended  to  supersede  the  former  statute, 
that  a  repeal  by  implication  arises  (Matter  of  Curser,  89 
N.  r.  401 ;  People  ex  reL  Woods  v,  Crissey,  91  Id.  616 ; 
Mark  v.  State,  97  Id,  578).    We  think  there  was  no  such 
inconsistency  between  these  two  statutes  as  to  work 
[^]     a  repeal  of  section  1273 ;  nor  does  the  language  of  the 
statute  of  1884  show  that  it  was  amended  to  super- 
sede section  1273  so  as  to  effect  such  repeal 
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xSor  do  we  think  that  a  judgment  is  a  contract  within 
the  spirit  and  meaning  of  the  statute  of  1884.  While  it 
must  be  admitted  that  in  a  general  sense  a  judgment 
[']  may  be  said  to  be  a  contract,  as  in  the  division  of 
actions  ex  contractu  and  ex  delicto^  still  the  courts  have 
been  inclined  to  construe  language  similar  to  that  em- 
ployed in  this  statute  to  include  only  such  contracts  as 
are  actually  made  by  the  parties,  and  not  to  extend  it  to 

judgments  or  statutory  duties. 
[•]  In  Wyman  r.  Mitchell  (1   Caw.  316),  it  was  said, 

"  A  judgment  is  in  no  sense  a  contract  or  agreement 
between  the  parties."      In  the  McCoun  case  (McCoun  v. 
N.  T.  Cent  &  Hudson  Eiver  R  B.  Co.,  50  iV.  T  176),  in 
construing  the  words  **  action  on  contract "  in  section 
[T     129  of  the  Code  of  Procedure,  it  was  held  that  the 
word  "contract"  related  to  an  agreement  between 
the  parties  either  express  or  implied,  and  did  not  apply 
to  a  statutory  penalty,  although  the  law  might  imply  a 
contract  in  such  a  case,  and  in  that  case  it  was  said  "  even 
a  judgment  founded  upon  a  contract  is  no  contract."    In 
the  Remington  Paper  Co.  case  (Ramington  Paper  Co.  v, 
0'Do\^gherty,  32  Hun,  255),  it  was  held  that  an  action 
brought,  under  section  3243  of  the  Code  of  Civil  Pro- 
[•]     cedure,  to  recover  the  costs  of  a  former  action  prose- 
cuted by  the  defendant  in  the  name  of  another  was 
not  an  action  on  contract  within  the  meaning  of  section 
635  of  the  Code  of  Civil  Procedure,  providing  for  the  cases 
in  which  an  attachment  may  issue,  and  the  doctrine  of  the 
foregoing  ca9es  to  the  effect  that  a  judgment  is  not  a  con- 
tract was  there  again  repeated.     The  O'Brien   case 
n     (O'Brien  v.  Young  95  N.  7.  428),  involved  the  con- 
struction of  chapter  538,  Laws  1879,  reducing  the  rate 
of  interest.     That  statute  provided  that  nothing  therein 
contained  should  be  so  constructed  as  to  in  any  way  aifoct 
any  "  contract  or  obligation  "  made  before  the  passaj:;e  of 
that  act.     In  that  case,  a  judgment  was  perfected  in  1S77. 
An  execution  was  issue  1  in  1833  with  instructions  to  the 


«\* 


1 


192  CIYIL  PEOCEDUKE  EEPOETS. 


White  V.  Wood- 


sheriff  to  collect  the  amount  thereof  with  interest  at  seven 
per  cent,  from  the  entry  of  judf^ent.  An  order  was  ap- 
plied for  to  restrain  the  sheriff  from  collecting  interest  at  a 
greater  rate  than  six  per  cent  af  k)r  January  1,  1880,  when 
the  statute  took  effect.  It  was  denied.  See  opinion  Dak- 
FOBTH,  J.,  page  436.  In  that  case,  it  was  held  that  the 
exception  in  that  act  should  be  so  construed  as  to  apply 
only  to  a  "  contract  or  obligation  "  resting  upon  the  mu- 
tual agreement  of  the  parties,  and  that  a  judgment  was  not 
such  a  contract  Eabl,  J.,  in  delivering  an  opinion  in 
that  case,  quotes  the  language  of  Lord  Mansfield  in  Bid- 
leson  V,  Whytel  (3  Burroivsy  1545, 1548),  "  that  a  judgment 
is  no  contract,  nor  can  be  considered  in  the  light  of  a  con- 
tract/' and  cites,  in  addition  to  the  cases  already  cited, 
Bae  V.  Hulbert  (17  III  572) ;  Todd  v.  Crumb  (5  McLean, 
172) ;  Smith  v.  Harrison  (33  AJa,,  706) ;  Masterson  v.  Gib- 
son (56  //.  56) ;  Keith  v,  Estill  (9  Port,  639) ;  Larrabee 
V.  Baldwin  (35  Cat  156) ;  In,  re  Kennedy  (2  S.  C.  K  8. 
226) ;  State  of  Louisiana  v.  City  of  New  Orleans  (109  U.  S. 
235),  as  holding  the  same  doctrine.  See  also  Salter  v. 
Utica  &  Black  Eiver  R  R  Co.  (86  N.  F.  401).  More- 
["]  over,  the  statute  of  1884  was  in  derogation  o^  the 
common  law.  The  rule  seems  to  ba  well  established 
that  statutes  changing  the  common  law  must  be  strictly 
construed,  and  that  the  common  law  must  be  held  no 
["]  further  abrogated  than  the  clear  import  of  the  lan- 
guage used  in  the  statutes  absolutely  requires.  Ber- 
tles  V.  Nunan  (92  N.  Y.  152) ;  Fitzgerald  v,  Quann  (33 
Iluriy  652) ;  affirmed  in  the  court  of  appeals  June  5,  1888.* 
It  seems  to  us  that  these  authorities  go  very  far  to- 
wards upholding  the  doctrine  that  a  judgment  is  not  a 
contract  within  the  intent  and  meaning. of  the  statute 
["]  of  1884,  and  that  they  are  quite  adverse  to  the  res- 
pondent's contention  that  tho  provision  of  that  statute, 
which  permits  a  married  woman  to  contract  to  the  same 
extent  and  in  the  same  form  a3  if  unmarried,  authorizes  a 

*  Reported  15  JH.  F.  Civ.  Pro,  139., 
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oonfession  of  judgment  by  her  for  a  debt  not  contracted 
for  the  benefit  of  her  separate  estate  or  business. 

We  are  of  the  opinion  that  section  1273  was  not  re- 
["]   pealed  by  the  Laws  of  1884 ;  that  a  judgment  is  not  a 
contract  within  the  intent  and  meaning  of  that  statute ; 
and  hence,  that  the  confession  of  judgment  by  the  appel- 
lant was  unauthorized. 
['*]       The  appellant^s  right  to  make  this  motion  seems  to 
be  sustained  by  the  cases  of  Watkins  v,   Abrahams 
and  Boraback  v.  Stebbins  {supra). 

These  considerations  lead  to  the  conclusion  that  the 
learned  judge  at  special  term  erred  in  denying  the  appel- 
lant's motion.  This  conclusion  renders  it  unnecessary  to 
examine  the  other  questions  raised  on  this  appeal 

Order  reversed,  with  $10  costs  and  printing  disburse- 
ments, and  motion  granted,  without  costs  to  either  party. 

Habdin,  p.  J.y  and  Follett,  J.,  concurred. 
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DURANT,  Respondent,  v.  THE  EAST  RIVER  ELEC- 
TRIC LIGHT  COMPANY. 

Cmr  GoerBT  of  New  Tobk,  Gbnebal  Tebm,  October,  1888. 

•     §§  600,  547,  1347,  1720. 

Phading-'^'answerf  y>hen  mfficienUy  definite  and  certain — action  w  recover 

a  chattel, 

A,  party  oannot  obtain  his  opponent's  evidence  by  motion  to  make 
his  answer  more  definite  and  certain,  but  if  entitled  to  must  seek 
it  either  under  the  provisions  of  the  Code  of  Civil  Procednre 
peimitting  the  examination  of  a  party  before  trial  or  requiring 
tlie  service  of  a  bill  of  particalars. 

A.  bill  of  particulars  is  the  appropriate  remedy  where  a  party  seeks 
Vol.  XV.-13. 
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to  be  folly  apprized  of  the  partioularB  or  ciroamBtanoes  of  time 
or  place  of  mattera  set  forth  in  hia  oppoDeot'a  pleadings. 

Tilton  V.  Beeoher  (59  If.  V.  176),  followed. 

An  order  requiring  a  complaint  to  be  made  more  definite  and  certain 
maj  involve  a  substantial  right,  and,  if  so,  is  appealable. 

K^owneU  9.  Gloversville  (18  Weekly  Dig.  871).  followed. 

Where,  in  an  action  to  recover  a  chattel,  the  answer  set  forth  thai 
the  defendant  was  entitled  to  *'  possession  of  the  chattels  named 
in  the  complaint  under  and  bj  virtue  of  a  certain  lease  made  and 
entered  into  bj  and  between  the  plaintiff  and  defendant  herein, 
and  dated  January  4,  1888,  whereby,*'  certain  premises  therein 
described,  **  were  leased  to  the  defendant  together  with  oertain 
machinery  therein/* — Held^  that  this  averment  was  sufficiently 
definite  and  certain,  and  that  an  order  was  improperly  made 
requiring  the  defendant  to  make  its  answer  more  definite  and 
certain  by  stating  the  date,  place,  liber  and  page  of  the  public 
record  in  this  city,  of  the  lease  mentioned  in  the  answer,  and  that 
it  aver  how  it  is  entitled  to  the  possession  alleged. 

{Decided  October  26, 1888.) 

Appeal  by  the  defendant  from  an  order  made  at 
special  term,  directing  the  defendant  to  amend  its  answer 
to  the  complaint,  by  inserting  in  the  third  subdivision 
thereof  ^*  The  date,  place,  liber  and  page  of  the  public 
record  in  this  city,  of  the  lease  mentioned  in  the  answer, 
and  that  it  aver  how  it  is  entitled  to  the  possession 
alleged." 

The  complaint  alleges : 

"  I.  That  the  defendant  is  a  domestic  corporation. 

''  n.  That  the  plaintiffs  were,  at  the  time  of  the  com- 
mencement of  the  action,  the  owners  of  and  entitled  to 
the  immediate  possession  of  certain  chattels  (maehiBery 
particularly  specified  and  therein  described). 

*^  III.  That  said  chattels  were  at  the  time  of  the  com- 
mencement of  this  action  in  the  premises  No.  421  East 
Twenty-fourth  street.  New  York  city,  which  said  premises 
were  heretofore  leased  by  the  'DurantLand  Improvement 
Company,  the  grantee  of  the  plaintiffs  herein,  to  the 
defendant  herein.' 
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"  IV.  That  by  the  terms  of  said  lease,  certain  property 
in  the  said  premises,  at  the  time  and  delivery  of  said 
lease,— to  wit :  on  January  4, 1888,— certain  machinery  in 
said  premises  was  also  leased  to  this  defendant;  that 
defendant  took  possession  of  the  said  premises  under  said 
lease,  in  which  said  premises,  the  chattels  above  described, 
at  the  time  were. 

"V.  That  the  chattels  above  described  were  not  nor 
were  any  of  them  included  in  the  lease  of  said  ma- 
chinery to  this  defendant,  but  were  at  that  time,  and 
have  ever  since  continued  to  be  the  property  of  the 
plain  tifiis. 

"YL  That  said  chattels  are  now  the  property  of  the 
plaintiflfs,  and  that  plaintiffs  are  entitled  to  the  immedi- 
ate possession  thereof ;  that  the  defendant  unjustly  detains 
the  same,  after  demand  made." 

The  defendant,  by  its  answer : 

"  1.  Admits  the  allegations  contained  in  the  first  para- 
graph of  the  complaint. 

*^  2.  Denies  the  allegations  contained  in  the  second, 
third,  fourth,  fifth  and  sixth  paragi*aphs  of  the  complaint, 
and  further  alleges : 

''  3.  That  it  is  entitled  to  the  possession  of  the  chatties 
named  in  the  complaint,  under  and  by  virtue  of  a  certain 
lease  made  between  the  plaintiffs  and  the  defendant  herein, 
and  dated  January  4, 1888,  whereby  the  premises  known 
and  distinguished  as  Nos.  421,  423,  425,  427,  429  and  431 
East  Twenty-fourth  street,  and  Nos.  428,  430, 432  and  434 
East  Twenty-fifth  street,  in  said  city  of  New  York,  were 
leased  to  the  defendant,  together  with  certain  machinery 
therein." 

A  motion  was  made  after  service  of  the  answer  by  plaint- 
iffs' attorneys  that  defendant  be  required  to  plead  special- 
ly to  each  allegation  of  the  complaint,  and  that  defendant 
be  required  to  state  in  its  answer  what  machinery  it 
claims  was  leased  by  the  plaintiffs  herein, — to  wit :  as  al- 
leged in  paragraph  8  of  the  said  answer, — ^and  whether  the 
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machineiy  replevied  by  the  plaiDti£fs  was  part  of  the 
machinery  caimed  by  the  defendant  to  be  leased  to  it ; 
and  "that  it  be  required  to  set  forth  under  what  provision 
of  the  lease  referred  to  in  the  said  answer  the  machin- 
ery replevied  in  the  action  was  leased  to  it."  Upon  the 
hearing  of  said  motion^  the  order  appealed  from  was  made. 


Leonard  A.  Giegerich  ( WtUiam  H,  KeUy^  attorney),  for 
defendant-appellant. 

The  third  paragraph  of  the  answer  sets  forth  the 
lease  and  the  machinery  included  therein  with  such  defi- 
niteness  as  to  enable  the  respondents  to  prepare  for  trial 
Buben  v.  Ludgate  Hill  Steamship  Co.,  Daily  Reg.  Sept 
4,  1888.  A  perusal  of  the  pleadings  can  leave  no  room 
for  doubt  what  is  meant  by  the  third  paragraph  of  the 
answer.  A  bill  of  particulars  is  the  appropriate  remedy 
where  the  party  seeks  to  be  fully  apprized  of  the  particu- 
lars or  circumstances  of  time  and  place  of  the  matter  set 
forth  in  his  opponent's  pleading.  Tilton  v.  Beecher,  59  N,  F. 
176 ;  Brownell  v.  National  Bank  of  Gloversville,  13  K  Z 
Week.  Dig.  371.  The  case  of  Agnew  v.  Brooklyn  City  B. 
B.  Co.,  13  Civ.  Pro.  25,  cited  by  the  learned  justice,  favors 
the  contention  of  the  appellant  The  other  cases  cited  by 
him  (7  Hill,  126 ;  58  How,  Pr.  485 ;  49  N.  Y,  259 ;  72  K  Y. 
170),  have  no  application  to  the  case  at  bar. 

Charles  J.  Hardy  (Kelly,  Tucker  d;  Henderson,  attor- 
neys), for  plaintiffs-respondents. 

The  order  appealed  from  is  not  appealable.  Hughes  v. 
Chicago,  &c.  By,  Co.,  45  Super.  Ct.  114.  The  plaintiffs  are 
entitled  to  the  amendments  ordered.  Fairbank  v.  Bloom- 
field,  2  Duer,  349 ;  Code  Civ.  Pro.  §  1720 ;  Peterson  v. 
Adams,  7  Hill,  126 ;  Sheridan  v.  Jackson,  72  N.  Y.  170. 
The  form  of  the  pleading  adopted  by  the  defendant  has 
been  held  bad,  in  Lawrence  v.  Wright,  2  Duer,  673 :  Fair- 
banks V.  Bloomfield,  2  Duer^  349 ;  Mann  v.  Morewood,  5 
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Sandf.  557 ;  Scofield  v,  Whitelegge,  49  N.  Y.  269 ;  Wooley 
V,  Newcomb,  58  How.  Pr.  485. 

McQowN,  J. — ^It  does  not  appear  from  tlie  pleadings 
herein  that  the  lease  referred  to  in- the  thiid  paragraph  of 
the  answer  has  ever  been  recorded  ;  the  answer  discloses 
the  date  of  the  lease  (January  4, 1888)  the  parties  thereto 
(the  plaintiff  and  defendant  herein),  the  premises  leased 
and  the  chattels  claimed  under  said  lease,  yiz:  ''The 
chattels  named  in  the  complaint." 

Ample  provision  is  made  in  the  Code  for  an  inspection, 
and  a  copy  of  the  lease,  if  required  by  the  plaintiff  (Code 
Civ.  Pro,  §  803),  and  also  for  its  production  upon  the  trial. 

The  claim  of  the  defendant  is  set  forth  in  his  answer, 
with  sufficient  definiteness  to  enable  the  plaintiff  to  pre- 
pare for  trial. 

A  party  cannot  obtain  his  opponent's  evidence  by  a 
motion  to  make  his  pleading  more  definite  and  certain, 
but  if  entitled  to,  must  seek  it  either  under  the  provision 
of  the  Code  permitting  an  examination  of  the  party  before 
trial,  or  requiring  the  service  of  a  bill  of  particulars 
(Agnew  V.  Brooklyn  City  R  R.  Co.,  13  Civ.  Pro.  25).  A 
bill  of  particulars  is  the  appropriate  remedy  where  the 
party  seeks  to  be  fully  apprized  of  the  particulars  or  cir- 
cumstances of  time  and  place  of  the  matter  set  forth  in 
his  opponent's  pleading  (Tilton  v.  Beecher,  59  N.  Y. 
176).  An  order  requiring  a  complaint  to  be  made  more 
definite  and  certain,  may  involve  a  substantial  right,  and 
if  so  is  appealable  (Brownell  v.  Gloversville,  13  Weeh 
Dig.  371). 

The  order  appealed  from  must  be  reversed,  with  costs. 

Nehbbas,  J.,  concurred. 
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Bfldoom  9.  Ad«»^tn# 


BALOOM,  AS  Adhinistratbii,  irro.,  Bkbpondent,  v. 

ADAMS,  Appellant. 

Supreme  Coubt,  Third  Department,  General  Term, 

September,  1888. 

§§  870,  €i  aeq.,  873. 

ExaminatUm  of  party  before  trial  *-— ^m«  •wiihin  ^hieh  to  he  had  (tfter 
service  of  order — power  of  special  term  to  modify  order. 

Where  a  motion  made  on  the  retttm  day  of  an  order  for  the  examin- 
ation of  a  party  before  trial  to  yaoate  it  was  denied,  by  the  spe- 
cial term,  which  at  the  same  time  modified  it  by  fixing  a  date  for 
the  examination  more  than  twenty  days  after  the  date  named  in 
the  order  for  the  service  thereof, — Beidt  error  ;  that  the  special 
term  could  not  properly  appoint  a  date  for  the  examination  more 
than  twenty  days  after  the  date  of  seryice. 

It  is  donbtfol  whether  the  special  term  of  a  conrt  has  any  power  to 
modify  an  order  for  the  examination  of  a  party  b^ore  trial,  made 
by  a  justice  thereof. 

The  power  of  examining  a  party  before  trial  is  stnctly  statntory, 
and  the  precise  provisions  of  the  statute  must  be  followed. 

An  application  for  an  order  to  examine  a  party  before  trial  in  order 
to  enable  the  plaintiff  to  prove  her  complaint,  where  no  complaint 
has  yet  been  served,  should  not  be  favored.  In  ordinary  and 
simple  oases  there  can  be  no  difficulty  in  framing  a  complaint, 
and  no  need  of  examining  a  defendant  for  that  purpose,  and  it  is 
not  right  to  use  the  provisions  of  the  Code  authorizing  an  exam- 
ination before  trial  in  order  to  find  out  what  chance  of  success  a 
party  may  have. 

Instance  of  a  case  in  which  an  order  for  the  examination  of  a  defend 
ant  before  trial  and  before  the  service  of  a  complaint  was  vacated, 
because  it  appeared  that  the  plaintiff  knew  sufficient  h^ts  to 
frame  a  complaint. 

(Bedded  September  24,  1888.) 

*  See  Note  on  Examination  of  Fabtt  befobb  Tbiaii,  1  N.  Y. 
Civ,  Pro.  72,  and  case  cited  under  this  title  in  Digest,  10  Id  429. 


''  f,^s 


K'  M  ■ 


CIVIL  PBOCEDUEE  BEPORTS.  199 

Baloom  «.  Adams, 

Appeal  by  defendant  jErom  an  order  made  at  special 
term,  held  in  the  fourth  judicial  district,  denying  a  motion 
to  yacate  an  order  for  the  examination  of  the  defendant 
before  trial  and  modifying  sach  order. 

This  action  was  brought  by  an  administratrix  to 
recover  possession  of  certain  property  alleged  to  have 
belonged  to  her  intestate.  After  the  service  of  the  sum- 
mons but  before  the  service  of  the  complaint  herein,  the 
plainti£^  on  May  29, 1888,  obtained  an  order  for  the 
examination  of  the  defendant  before  trial.  This  order 
was  vacated  by  the  justice  (Fish)  who  granted  it,  on  June 
2,  for  insufficiency  of  the  affidavits  upon  which  it  was 
founded.  On  June  7,  the  plaintiff  obtained  another  ordei 
of  like  character  from  Mr.  Justice  Putnam,  which  order 
recited  that  it  was  made  '^  on  the  affidavit  of  Jesse  Stiles, 
verified  June  7,  1888,  and  the  affidavit  of  the  plaintifi 
sworn  to  on  June  7, 1888,  and  the  order  granted  by  Justice 
Fish,  and  the  papers  mentioned  in  said  order  and  served." 
This  order  clirected  that  the  examination  take  place  on 
June  16,  and  required  that  it  be  served  on  or  before  June 
IL  On  the  return  day  named  in  the  order,  June  16,  the 
defendant  moved  upon  order  to  show  cause  at  a  special 
term  of  this  court,  held  by  Mr.  Justice  Fish,  that  the  order 
made  by  Mr.  Justice  Putnam  be  vacated  on  the  ground 
that  the  affidavits  upon  which  it  was  granted  were  in- 
sufficient, and  also  that  all  of  them  had  not  been 
served. 

This  motion  was  denied,  and  an  order  entered  to  that 
effect  and  also  modifying  the  original  order  by  changing 
the  date  of  the  examination  from  June  16,  to  August  2. 
The  order  entered  upon  the  denial  of  this  motion  recited 
that  it  appeared  that  the  affidavits  and  order  on  which 
the  order  to  examine  the  defendant  was  obtained  were 
sufficient,  but  that  the  order  was  not  properly  served  by 
reason  of  a  failure  to  serve  all  th«3  affidavits,  and  it  directed 
that  a  copy  thereof  and  of  the  affidavits  be  served  on  the 
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defendant's  attorney  on  or  before  July  28.    The  defendant 
thereafter  took  this  appeal 

Charles  3L  Davidson,  for  defendant-appellant. 

Jesse  Stiles,  for  plaintiff-respondent. 

Leabned,  p.  J. — The  Code,  section  873,  provides  that 
the  examination  shall  take  place  not  less  than  five  days  nor 
more  than  twenty  days  after  the  time  fixed  for  the  service 
of  the  order.  The  time  fixed  by  Judge  Putnam's  order 
for  service  was  on  or  before  June  11;  for  examination 
June  16.  The  special  term  could  not  properly  appoint  a 
day  for  examination  more  than  twenty  days  after  that 
time. 

Whether  the  special  term  had  any  power  to  modify 
the  order  of  Judge  Putnam  is  at  least  doubtful  (Heishon 
V.  Knickerbocker  L.  I.  Co.,  77  N,  Y.  278). 

This  power  of  examination  is  strictly  statutory,  and 
the  precise  provisions  of  the  statute  must  be  foUov  d 
(Van  Roy  v.  Harriott,  30  Sun,  77). 

The  application  for  an  order  to  examine  is  stated  to  be 
made  in  order  to  enable  plaintiff  to  prove  her  complaint ; 
no  complaint  having  yet  been  served.  This  kind  of  appli- 
cation should  not  be  favored. 

A  plaintiff  should  not  try  his  case  before  issuea  are 
framed.  And  in  ordinary  and  simple  cases  there  can  be 
no  difficulty  in  framing  a  complaint,  and  no  need  of  exam- 
ining a  defendant  for  that  purpose. 

It  is  not  right  to  use  this  provision  of  the  Code  in 
order  to  find  out  what  chance  of  success  the  plaintiff  may 
have. 

In  this  very  case,  the  plaintiff's  own  affidavit  states 
&cts  enough  from  which  a  complaint  could  be  drawn. 
The  cause  of  action  there  alleged  is  that  defendant  received 
of  plaintiff's  intestate  in  his  life-time,  goods,  wares  and 
merchandise  ;  and  that  said  intestate  performed  for  defend- 
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ant  work,  labor  and  aervices  ;  that  defendant  is  in  posses- 
sion of  personal  property  belonging  to  said  intestate  at 
his  death.  The  plaintiff  says  she  does  not  know  the  exact 
amount  of  the  indebtedness,  or  the  quantity  of  the  goods, 
etc.  But  it  is  not  necessary  that  she  should  know  this  in 
order  to  frame  her  complaint. 

Furthermore  it  is  stated  in  one  of  the  plaintiff's  affida- 
vits, that  she  has  had  the  defendant  cited  before  the  surro- 
gate in  regard  to  the  estate  and  property  of  the  deceased, 
and  that  defendant,  by  wholesale  affidavit  and  swearing, 
had  deprived  plaintiff  of  such  examination.  From  this 
it  may  be  inferred  that  defendant  claims  to  own  the  prop- 
erty which  plaintiff  seeks  to  recover. 

We  see  then  no  reason  why  the  plaintiff  cannot,  on 
the  facts  shown  in  her  affidavit,  frame  a  complaint  suf- 
ficient for  her  alleged  cause  of  action.  Should  the  defend- 
ant require  further  particularity  in  the  complaint,  the 
plaintiff  will  be  able  to  show  defendant's  refusal  to  give 
the  knowledge  she  is  alleged  to  have. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  costs  and  printing  disbursements,  and  the  order 
granted  by  Judge  Pxttnah  should  be  vacated,  with  ten 
dollars  costs. 

Landon  and  Ingalls,  JJ.,  concurred. 
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WINSLOW  V.  STATEN   ISLAND  RAPID  TRANSIT 

■  RAILROAD  COMPANY. 

SuFBEUE  CouBT,  FiBsT  Depabthent,  New  Yobk  CocinT, 

Specui.  Tebk,  Octo^sb,  1888. 

§431. 

Service  cf  summona  upon  domestic  oorporaiion. 

Personal  Berrioe  of  a  stunmons  npon  a  defendant,  a  domestio  cor- 
poration cannot  be  made  hj  delivering  it  to  the  assistant  treasnrer 
thereof  where  that  is  the  only  office  in  the  corporation  that 
he  holds. 

(Decided  October  13. 1888.) 

Motion  that  the  service  of  a  soxKimons  and  oomplaint 
in  this  action  npon  the  defendant's  assistant  treasnrer 
be  declared  irregular  and  void,  and  that  plaintiff  show 
cause  why  the  summons  should  not  be  set  aside. 

This  motion  is  made  by  the  defendant,  a  domestic  cor- 
poration upon  an  affidavit  setting  forth  that  on  September 
24,  1888,  a  copy  of  the  summons  and  complaint  was 
served  on  one  Edward  Curry,  who,  in  a  proof  of  service 
filed  by  the  sheriff  of  New  York  county,  is  falsely  desig- 
nated as  treasurer,  but  who  is  not,  nor  was  at  any  time, 
treasurer  of  the  defendant,  but  was  appointed  assistant 
treasurer  of  the  defendant  about  September  23,  1885. 
The  affidavit  states  th^i^t  the  principal  duties  of  said  Curry 
are  those  of  book-keeper  ;  that  he  keeps  the  books  of  the 
company,  and  draws  checks  in  the  name  of  the  company, 
which  checks  are  drawn  under  the  direction  of  the  gene- 
ral superintendent  of  the  company's  railroad  ;  that  the 
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tareaBurer  of  the  company  is  William  H.  Igman,  who  pos- 
sesses and  exercises  the  general  duties  appertaining  to 
that  office  ;  that  said  Curry  acts  merely  for  certain  pur- 
poses, and  with  limited  authority,  as  his  assistant  The 
certificate  of  the  sheriff  of  New  York  county,  proving 
service  of  the  summons  upon  the  defendant,  states  that 
it  was  served  upon  the  treasurer  of  the  defendant ;  and 
the  plaintiff's  attorney,  in  support  of  this  certificate,  pre- 
sented on  the  motion  the  affidavit  of  H.  P.  Muller,  the 
deputy  of  the  sheriff,  who  stated  that  on  September  22, 
1888,  he  received  from  the  sheriff  the  original  summons 
and  complaint  herein,  with  copies  for  service  on  the 
defendant ;  that  he  inquired  of  the  ))erson  in  charge  of 
defendant's  office  for  its  president,  and  was  informed  that 
he  was  not  in  ;  that  he  then  asked  for  the  vice-president, 
and,  finding  that  he  was  out,  inquired  for  the  treasurer, 
and  the  person  in  charge  stated, ''  I  am  the  treasurer ; " 
that  he  thereupon  served  said  summons  and  complaint 
upon  him. 

McFarland,  Boardman  dk  Flatty  for  defendant,  for  pur- 
poses of  motion  only. 

John  A,  Ammimdaon^  for  plaintiff,  opposed. 

O'Brien,  J. — ^The  Code  provides  that  personal  service 
of  a  summons  upon  a  defendant,  a  domestic  corporation, 
must  be  made  by  delivering  a  copy  thereof  to  the  persons 
specially  enumerated  in  section  431.  The  affidavit  in  this 
case  shows  that  the  person  upon  whom  service  was  made 
was  the  assistant  treasurer,  upon  whom  it  is  not  provided 
the  summons  can  be  served. 

For  the  reason  that  he  was  neither  the  **  president  or 
other  head  of  the  corporation,  the  secretary  or  clerk  to 
the  corporation,  the  cashier  or  treasurer  or  a  director  or 
a  managing  agent/'  the  motion  to  set  aside  the  service  of 
the  summons  herein  as  irregular  and  void  must  be  granted. 
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In  be  Application  fob  the  issxTiNa  of  a  sttbpcena  duces 
TECUM  TO  BACHE  MoE.  WHITLOCK 

SUPEEME  COUBT,   FiBST    DePABTMENT,   NeW  ToBK   CoUNTY, 

Special  Teem,  Octobeb,  1888. 

§  836. 

Attorney* 9  pHvUege  from  disclosing  communications  made  by  cUeni — 

Extent  (^. 

Letters  or  oommunioations  from  a  client  to  his  attorney,  or  from  an 
attorney  to  his  client,  are  privileged.  The  writings,  documents, 
etc.,  of  third  persons,  even  though  delivered  by  a  client  to  his 
attorney,  are  not  i^rivileged;  and  the  attorney,  when  examined  as 
a  witness,  may  be  required  to  produce  and  exhibit  them.  They 
cannot  be  in  any  way  considered  as  communioationB  by  the  client 
to  his  attorney. 

Mitchell's  case  (12  Abb,  Pr.  2^),  foUowed. 

{Decided  October  15,  1888.) 

Motion  upon  the  retnm  of  an  order  to  show  cause  that 
Bache  McE.  Whitlock  be  required  to  produce  and  exhibit 
before  commissioners  appointed  to  take  testimony  in  this 
State  for  use  in  an  action  pending  in  England,  certain 
papers  in  his  possession. 

Charles  G.  Francklyn  sued  John  Walter  and  George 
E.  Walter,  in  the  high  court  of  justice  of  England,  queen's 
bench  division,  to  recover  damages  for  an  alleged  libel, 
consisting  of  the  statement  that  Francklyn  was  arrested 
on  a  charge  of  embezzling  the  funds  of  the  Horn  Silver 
Mining  Company,  published  in  the  London  Times,  of  which 
the  defendants  are  proprietors,  and  a  commission  was 
issued  by  said  court,  in-^aid  action,  for  the  taking  of  tes- 
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timony  and  the  examination  viva  voce  within  this  State 
and  county  of  such  witnesses  produced  by  the  parties, 
in  which  Thomas  8.  Moore  was  named  as  commissioner 
on  behalf  of  the  defendants,  and  Adrian  Joline  as  commis- 
sioner for  plaintiff. 

Bache  McE.  Whitlock  was  examined  as  a  witness  on 
behalf  of  the  defendants,  and  upon  his  examination  it 
appeared  that  he  was  the  attorney  in  fact  or  agent  for  Sir 
Bache  Ounard,  of  England,  and  as  such,  brought  and  con- 
ducted for  him  an  action  in  the  supreme  court  in  this 
State  against  the  plaintiff,  Charles  6.  Francklyn,  in  which 
action  it  was  asserted  by  the  plaintiff  that  Francklyn  had 
converted  to  his  own  use,  moneys  and  funds  of  Cunard, 
and  in  which  action  Francklyn  was  arrested  and  committed 
to  prison,  and  gave  bail  in  a  large  amount ;  it  also 
appeared  that  Whitlock  kad  in  his  possession  certain 
letters  and  writings  proceeding  from  said  Francklyn  and 
delivered  to  said  Cunard,  which  related  to  the  merits  of 
the  actions  between  them.  Whitlock  was  requested  to 
produce  these  papers  upon  his  examination,  and  refused, 
on  the  ground  that  he  was  privileged  as  an  attorney  from 
disclosing  communications  made  to  him  by  his  client 
respecting  his  client's  business,  and  that  the  papers  in  his 
possession  did  relate  to  his  client  s  business.  Upon  his 
redirect  examination,  the  said  Whitlock  was  interrogated 
as  to  the  grounds  upon  which  he  refused  to  produce  the 
said  papers,  and  testified  as  follows  : 

'*  Q.  And  as  to  the  other  papers  which  you  decline  to 
disclose,  you  do  so  upon  the  ground,  that  there  being  a 
matter  at  issue  in  the  form  of  an  action  between  Sir  Bache 
Cunard  and  Mr.  Francklyn,  it  is  not  incumbent  upon  you 
to  produce  papers  and  writings  which  may  be  material  as 
evidence  upon  the  trial  of  that  issue  ? 

"A  I  consider  those  two  very  much  the  same ;  that 
is,  those  are  both  the  grounds,  and  both  I  think  are  cov- 
ered by  the  statement  that  those  are  questions  of  profes- 
sional privilege. 
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"  Q.  Ton  consider  it  your  duty,  as  attorney,  not  to 
disclose  those  matters? 

''  A.    Not  to  disclose  these  papers.'* 

The  plaintiffs  attorney  gave  notice  that  he  woidd 
apply  for  the  suppression  of  the  witness's  deposition 
because  of  his  refusal  to  produce  the  papers  and  writings 
mentioned,  and  the  defendants'  attorneys  thereupon  made 
this  application. 

Bangs,  Stetson^  Tracy  <h  McVecujli^  for  application. 

WhWjock  dk  SimnumSy  opposed. 

O'Bbien,  J.— Mitchell's  case  (12  Ahlk  Pr.  249)  is  decis- 
ive on  this  motion.  Writings  signed  and  executed  by 
other  persons  cannot  in  any  way  be  considered  as  com* 
munications  by  the  client  to  his  attorney,  although  the 
client  may  have  delivered  the  writings  to  the  attorney. 
The  client,  under  a  subpoena  diuxs  tecum^  ii  the  papers 
were  in  his  possession,  could  be  compelled  to  produce 
them,  and  the  fact  that  he  is  merely  a  witness  and  not  a 
party  does  not  change  the  rule.  "  If  they  (L  e.,  witnesses) 
must  produce  books  and  papers,  so  must  he  (i.  e.,  the 
party)  "  (Mitchell's  case,  /d).  "In  courts  of  equity  the 
principle  of  protection  never  was  extended  to  all  papers 
belonging  to  a  client  which  he  may  have  put  into  the  hand 
of  his  solicitor  "  {Id.).  The  Code  only  prevents  the  dis- 
closure of  communications  ''  made  by  his  client  to  him, 
or  his  advice  thereon."  Letters  or  communications  writ- 
ten or  sent  by  client  to  attorney,  or  by  the  attorney  to 
client,  are  privileged,  but  not  writings,  documents,  &c.,  of 
third  persons,  even  though  sent  by  a  client  to  his  attorney. 

Motion  requiring  the  witness  to  produce  and  exhibit 
the  papers  and  writings  before  the  commissioners  is 
granted. 
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SMTTH  V.  FITCHETT. 

SuPBEMB  CouBT,  Thibd  Depabtment,  Aubajtt  Countt,  Spe- 

GiAi.  Term,  August,  1888. 

§713. 

Receiver — appointment  of,  to   marshal  assets  of  copartnership — when 
appointed^  although  complaint  does  not  demand, 

Where  a  referee  appointed  to  hear  and  determine  in  an  action 
between  coiiartners  for  an  aoconnting,  finds  that  a  foil  and  final 
acconnt  and  complete  determination  of  the  rights  of  the  parlies 
cannot  be  had,  becanse  of  the  existence  of  uncollected  property 
and  assets,  and  of  unpaid  debts,  and  that  the  plaintiff  is  entitled 
to  an  interlocutory  judgment  directing  the  appointment  of  a 
leceiver  of  the  copartnership  assets, — Held,  that  an  application 
upon  this  report  for  the  appointment  of  a  receiver,  and  for  inter- 
locutory judgment,  as  therein  directed,  should  be  granted  ;  that 
although  it  did  not  dearly  appear  from  the  referee's  report  that 
there  was  danger  of  the  losses,  kc.,  which  is  made  by  section  713 
of  the  Code  of  Giril  Procedure,  prereqmsite  to  the  appointment 
of  a  receiver  pendente  lite,  it  did  appear  that  no  final  decree  deter- 
mining the  rights  of  the  jMoties  could  be  made  until  the  assets 
were  marshaled  and  oonverted  into  money,  and  it  could  be  rea- 
sonably inferred  that  the  fund  or  property  in  dispute  was  in 
danger  of  loss  and  waste,  if  not  collected,  disposed  of,  and  con- 
verted into  money ;  that  the  prayer  for  an  accounting  contained 
in  the  complaint  required  the  conversion  of  all  property  into 
money,  and  the  collection  of  all  the  d^bta  due  the  firm,  and  this 
could  only  be  done  through  a  receiver. 

In  such  a  case,  an  interlocutory  judgmoEt  should  be  entered,  direct- 
ing the  appointment  of  a  receiver  to  take  into  his  possession  all 
property,  books,  accounts  and  effects  belonging  to  the  copartner- 
ship, except  money — there  being  no  allegation  of  insolvency — 
and  also  directing  that  the  parties,  and  each  of  them,  and  all  per- 
sons acting  for  them,  do  deliver  to  the  receiver  all  property,  book  s. 
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aocotmts,  papers  and  effects  of  the  firm,  except  monej,  under  the 
posaeieion  or  control  of  said  parties,  or  either  of  them,  and  that, 
upon  the  rendition  and  passing  of  the  acconnts  of  such  reoeirer, 
a  further  hearing  and  accounting  be  had  before  a  referee,  npon 
which  hearicg  and  report  of  the  referee,  final  judgment  upon  the 
hearing  of  the  evidence  be  given  and  awarded. 
{ Vended  Auf/ititt,  1888.) 

Motion  for  the  appointment  of  a  receiver,  and  for  an 
interlocutory  judgment  upon  the  report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

Chase  (t  Ddehanty^  for  plaintiff  and  motion. 

Smith  rfc  Furamany  for  defendant,  opposed. 

Matham,  J. — ^The  referee  appointed  to  hear  and  deter- 
mine this  action  reports  that  from  March  25, 1876,  to  about 
May  21,  1884,  plaintiff  and  defendant  were  equal  partners 
in  maintaining  and  operating  a  ferry  between  the  city  of 
Albany  and  Bath-on-the-Hudson,  each  required  to  furnish 
one-half  of  the  capital,  and  pay  one-half  of  the  charges 
and  expenses  of  operating  the  same,  and  that  the  defend- 
ant was  to,  and  did,  hare  the  principal  management  of 
said  business,  for  which  he  was  to  receive  compensation 
at  the  rate  of  $75  per  month ;  that  each  of  said  partners 
furnished  considerable  sums  of  the  capital,  and  each  with- 
drew from  the  same  considerable  sums;  that  certain 
debts  of  said  copartnership  remain  owing  and  unpaid,  and 
certain  property  and  assets  remain  uncollected ;  that  an 
accounting  has  been  had  before  the  referee,  as  to  the 
moneys  received  and  paid  out  by  the  respective  parties, 
and  as  to  the  amount  which  each  of  the  parties  should  be 
debited  and  credited  on  account  of  the  copartnership  and 
business  carried  on  thereby  down  to  January  11,  1888 ; 
that  bv  reason  of  such  uncollected  and  uncontroverted 
property  and  assets,  and  by  reason  of  such  unpaid  debts, 
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no  fall  and  final  account,  or  complete  determination  of  the 
rights  of  the  respective  parties  can  now  be  made. 

Andy  as  a  conclusion  of  law,  the  referee  finds  that  the  r 

plaintiff  is  entitled  to  an  interlocutory  judgment  directing 
the  appointment  of  a  receiver  herein  of  the  property  and 
assets  of  said  copartnership,  with  the  usual  powers  of  a 
receiver,  and  directing  that  each  of  the  parties  hereto 
del^er  to  such  receiver,  on  demand,  all  the  property, 
assets,  books  of  account,  and  papers  of  said  copartner- 
ship in  his  possession  or  under  his  control ;  and  that,  on 
the  final  account  of  such  receiver,  a  further  hearing  and 
accounting  be  taken  before  said  referee,  and  a  final  judg- 
ment and  distribution  be  had  thereon.  :> 

Upon  this  report  the  plaintiff  applies  to  this  court  for 
the  appointment  of  a  receiver,  and  for  the  interlocutory 
judgment  provided  for  in  said  report 

The  defendant  objects  to  such  interlocutory  judgment 
and  to  the  appointment,  on  the  ground,  among  other 
things,  that  there  is  no  claim  in  the  complaint  for  the 
appointment  of  a  receiver. 

Prior  to  the  adoption  of  the  Code  of  Procedure,  the 
practice  of  the  court  of  chancery  to  appoint  some  compe- 
tent and  disinterested  person  to  hold  the  fund  in  dispute, 
or  collect  and  receive  the  same,  and  hold  it  for  the  bene- 
fit of  the  one  ultimately  entitled  to  it,  had  become  well 
established  ( Van  Santv.  Eq.  122.     See  also  Ed^ioarda  Bee). 

By  section  713  of  the  Code  of  Civil  Procedure,  it  is 
provided  that  a  receiver  of  property  which  is  the  subject 
of  the  action,  may  be  appointed  by  the  court,  before  ''  final 
judgment,  on  the  application  of  a  party  who  establishes 

an  apparent  right  to,  or  interest  in,  the  property 

and  there  is  danger  that  it  will  ....  be  lost,  materially 
injured,  or  destroyed." 

It  does  not  very  clearly  appear,  by  the  referee's  report, 

that  there  is  danger  of  loss,  &c.,  contemplated  by  this 

section ;  and  yet  it  does  appear  that  there  could  be  no 

final  decree  determining  the  rights  of  the  parties  until  the 
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assets  are  marshalled  and  converted  into  money,  and  I 
think  it  may  be  reasonably  inferred,  from  the  finding  of 
'  the  referee,  that  the  fund  or  property  in  dispute  is  in  dan- 
ger of  loss  or  waste  if  not  disposed  of,  collected,  and  con- 
verted into  money. 

In  the  present  condition  of  the  property  there  is  no 
officer  of  the  court  charged  with  the  duty  of  marshalling 
the  assets,  or  converting  them  into  money,  nor  is  tl?ere 
any  power  in  the  court  or  referee  to  compel  the  parties 
having  possession  of  the  assets  to  convert  them  into 
money  for  difltribution  in  this  action. 

The  only  method  open  to  the  court  to  convert  the 
assets,  so  as  to  enable  it  to  make  a  final  decree,  is  through 
the  agency  of  a  receiver. 

The  plaintiffs  complaint  contains  such  allegations  as 
show  that  an  accounting  between  partners  is  necessary, 
and  also  contains  a  prayer  for  an  accounting. 

An  accounting,  such  as  will  enable  the  court  to  make 
a  final  decree,  requires  the  conversion  of  all  property 
into  money,  and  also  the  collection  of  all  debts  due  the 
firm. 

In  Short  v.  Barry  (3  Lans.  143),  the  court,  in  an  action 
similar  to  this,  held  that  "  A  receiver  should  have  been 
appointed  to  collect  or  sell  the  uncollected  assets.  And 
the  final  judgment  should  dispose  of  all  accounting  between 
the  parties  as  to  such  remaining  assets." 

This  course  is  followed  by  the  learned  referee  in  his 
report  in  this  case.  It  directs  the  appointment  of  a 
receiver  to  collect  and  convert  into  money  the  outstand- 
ing assets  of  the  firm.  And  then  a  final  accounting  before 
the  referee,  and  a  distribution  of  the  surplus  by  the  final 
judgment. 

The  complaint  does  not  allege  the  insolvency  of  the 
defendant,  or  of  either  of  the  parties,  nor  does  the  report 
disclose  any  such  fact.  There  is,  therefore,  no  reason 
apparent  in  the  case  for  the  payment  to  the  receiver  of 
any  money  collected  by  or  remaining  in  the  hands  of  the 
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defendant  or  plaintiff;  such  money- can  be  reached  and 
disposed  of  on  the  final  accounting  and  decree. 

There  should  be  an  interlocutory  judgment,  directing 
the  appointment  of  a  receiver  to  take  into  his  posses- 
sion all  property,  books,  accounts,  papers  and  effects 
belonging  to  said  partnership  (except  money),  and  also 
directing  said  parties,  and  each  of  them,  and  all  persons 
acting  for  them,  to  deliver  to  said  receiver  all  property, 
books,  accounts,  papers  and  effects  of  said  firol  (except 
money)  in  the  possession  or  under  the  control  of  said  par- 
ties, or  either  of  them ;  tbat,  upon  the  rendition  and  pass* 
ing  of  the  accounts  of  such  receiver,  a  further  final  hear- 
ing and  accounting  herein  be  had  before  the  referee,  and 
upon  such  final  hearing,  and  the  report  of  the  referee,  final 
judgment  upon  all  the  evidence  be  given  and  awarded. 


ASHLEY  BT  AL.,  AS   Administbatobs,  etc.    of  WmLIAll  ' 
M.  AsHOiY,  Deceased,  v.  GEORGE  W.  LAMB. 

SuFKBME  CouBT,  FnTH  Depabtment,  Monbob  Countt, 

Special  Tebm,  July,  1888. 

§§  500,  subd.  2,  2718. 

Surrogate's  court — when    answer  in,  petition  for  payment  of  claim 

against  a  decedrnifs  estate  sufficient  to  oust  surrogate  of  jurisdiction. 

* 

Where,  in  a  prooeeding  brought  by  the  assignee  of  a  judgment  to 
compel  the  administrators  of  the  judgment  debtor  to  pay  the 
same,  the  administrators  interposed  an  answer  setting  forth  that» 
prior  to  the  assignment  of  the  judgment  by  the  originbl  judgment 
creditor,  the  judgment  debtor  paid  the  ft:dl  amount  thereof  and 
interest  thereon,— fleW,  that  the  answer  was  sufficient  to  deprive 
the  surrogate  of  jurisdiction  of  the  prooeeding  and  to  require  the 
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dismissal  of  the  petition  ;  that  in  snoh  a  case  it  is  not  neoessarr  to  ! 

set  forth  in  the  answer  a  bill  of  particulars  of  the  evidence  ;  thai  | 

after  the  filing  of  the  answer  the  sorrogate  had  no  fojrther  jarisdio^ 

tion  except  to  order  the  dismissal. 
Smith  V.  Mnrraf  (1  Bern.  84),  followed. 
{Decided  July  11,  1S6S.) 

Motion  todissolvean  injunction reBtraining a snrrogate 
from  hearing  and  deterifkining  a  petition  for  the  payment 
of  a  judgment. 

The  facts  appear  in  the  opinion. 

T.  Badnes^  for  defendant  and  motion. 

Alfred  Ely  and  W.  D.  Skuart^  for  administratora, 
opposed. 

Angle,  J. — ^The  papers  in  this  motion  are  quite  volum- 
inous^  the  oral  argument  was  elaborate,  and  the  submitted 
briefs  are  yery  full.  The  motion  turns  upon  a  single 
point,  and  that  is  whether  the  answer  put  in  by  the  plain^ 
tiffs,  under  section  2718,  subdivision  1,  of  the  Code, 
required  that  the  surrogate  should  have  dismissed  the 
application  of  the  defendant  Lamb  for  the  collection  of  a 
judgment  recovered  by  Charles  O.  Ashley  against  the 
deceased,  and  which  had  been  assigned  to  one  Porter  M. 
Hinman.  and  by  Hinman  assigned  to  Lamb. 

The  above  section  required  the  surrogate  to  dismiss 
LamVs  application  upon  the  filing  of  a  "  written  answer 
duly  verified,  setting  forth  facts  which  show  that  it  is 
doubtful,  whether  the  petitioner's  claim  is  valid  and  legal, 
and  denying  its  validity  or  legality,  absolutely,  or  upon 
information  and  belief 

The  portion  of  the  plaintiff's  answer  interposed  before 
the  surrogate,  on  which  they  rely,  "  alleges  upon  infor- 
mation and  belief  that  before  the  date  of  the  assignment 
of  said  judgment  to  the  said  Porter  M.  TTinTnan  and  in  or 


CIVIL  PROCEDUBE  REPORTS.  213 


Ashley  v.  Lamb. 


about  the  mouth  of  Janoaiy,  1883,  the  said  William  M. 
Ashley  paid  to  the  said  Charles  O.  Ashley  the  full 
amount  of  said  judgment  and  interest  thereon."  This 
answer  was  duly  verified. 

The  Code  names  the  paper  to  be  filed  an  ''  answer.*' 
If  it  had  required  an  affidavit  setting  forth  the  facts,  etc, 
it  would  have  been  an  indication  of  an  intention  to  require 
a  more  specific  statement  of  facts  than  is  shown  by  the 
use  of  the  word  *'  answer/'  which  is  usually  the  name  of 
a  pleading.  It  is  not  questioned  here,  that  the  present 
answer  would  have  been  a  good  answer  of  payment  in  an 
action  by  Lamb  upon  the  judgment. 

The  ''answer"  of  title  to  real  property  under  section 
2961  of  the  Code  affords  an  analogy  for  illustration. 
The  language  there  is,  ''the  defendant  may  .  .  .  set 
forth  in  his  answer  facts,  showing  that  the  title  to  lands 
will  come  in  question."  Upon  such  answer  and  the  giving 
of  an  undertaking  the  action  before  the  justice  is  to  be 
discontinued  (§  2954).  The  above  section  2951  has  never 
been  held  to  require  such  answer  of  title  to  set  forth  the 
specific  facts  showing  how  or  upon  what  the  answer  is 
based,  or  by  what  proofs  it  is  to  be  supported ;  but  it  is 
sufficient  if  its  allegations  are  such  that  under  the  rules 
of  pleading  the  issue  of  title  is  made  (Martin  v.  Cope, 
26  N.  7.  180;  Heath  v.  Barmore,  50  N.  Y.  302). 

By  the  Code  (§  481),  a  complaint  is  to  contain  ''  a  plain 
and  concise  statement  of  the  facts  constituting  such  cause 
of  action,"  and  an  answer  must  contain  (§  500,  subd.  2) 
*'  a  statement  of  any  new  matter  constituting  a  defense  or 
counter-claim  in  ordinary  and  concise  language."  This 
difference  in  language  has  never  been  held  to  create  a 
different  rule  of  pleading  in  an  answer  from  that  pre- 
scribed for  a  complaint  as  to  manner  in  which  facts  are 
to  be  stated. 

Section  2710  of  the  Code  also  provides  for  the  dismis- 
sal by  the  surrogate  of  proceedings  in  regard  to  property: 
''Incase  the  person  so  cited  shall  interpose  a  written 
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answer,  duly  verified,  that  he  is  the  owner  of  said  prop- 
erty, or  is  entitled  to  the  possession  thereof  by  virtue  of 
any  lien  thereon  or  special  property  therein,  the  surro- 
gate shall  dismiss  the  proceedings  as  to  such  property  so 
claimed."  This  section  does  not  require  that  the  answer 
shall  "set  forth  the  facts  which  show  that  it  is  doubtful,*' 
etc,  as  in  section  2718,  but  prescribes  quite  a  general 
form  in  which  the  matters  are  to  be  stated  to  oust  the 
surrogate  of  his  jurisdiction. 

My  conclusion  is  that  the  answer  interposed  before 
the  surrogate  was  sufficient,  and  required  the  surrogate 
to  dismiss  Mr.  Lamb's  petition  ;  that  the  "  setting  forth 
the  fact "  of  payment  in  the  form  used  showed  that  it  was 
doubtful  whether  the  petitioner's  claim  was  yalid  and 
legal,  and  it  was  a  denial  of  its  validity  or  legality.  In 
other  words,  I  hold  that  it  was  not  necessary  in  this 
answer  to  give  a  bill  of  particulars  or  plead  the  evidence. 
After  the  filing  of  that  answer,  the  surrogate  had  no  far- 
ther jurisdiction  except  to  order  the  dismissal.  This 
conclusion  is  supported  by  the  opinion  of  Surrogate 
BoLLiNS  in  Smith  v.  Murry  (1  Dem.  34),  where  a  legatee 
asked  that  executors  pay  a  legacy  to  her.  The  answer 
alleged  that  at  the  time  of  the  decedent's  death  the  lega- 
tee was  indebted  to  decedent  in  a  larger  sum  than  the 
legacy,  and  the  surrogate  held  that  the  answer  very  dis- 
tinctly denied  the  validity  of  the  petitioner's  claim,  and 
he  dismissed  the  application. 

The  motion  must  be  denied,  with  $10  costs  of  motion 
to  the  party  prevailing  in  the  action,  and  to  abide  the 
final  adjudication  as  to  costs  of  the  action. 


*»       • 
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In  be  Petition  for  the  Dissolution  op  THE  SPORTS- 
MEN'S ASSOCIATION. 

SUPBEMB    GOUBT,    FlFTH     DePABTMENT,     MoNBOE     CoUNTT,  . 

SPEGCOi  Tebm,  June,  1888. 
§§  2419  et  aeq.,  2429. 

IHssciuHon  ^  corporalion — power  of  oowrt  to  decree,  wJien  organized  for 

social  purposes — wlten  not  decreed. 

The  pronedoDB  of  the  (3ode  of  Oiyil  Procedure  for  the  voltmtary  die- 
Bolution  of  a  corporation  applj  only  to  corporations  organized 
for  the  purposes  of  trade,  business  and  profit,  and  not  to  those  of 
a  social  character. 

Before  making  a  final  order  decreeing  the  dissolution  of  a  corpora- 
tion upon  the  petition  of  a  majority  of  those  constituting  it,  the 
court  must  be  satisfied  either  that  the  corporation  is  insolvent  or 
else  that  it  is  for  the  interest  of  the  "  stockholders  "  and  not  in- 
jurious to  public  interests,  that  a  dissolution  should  be  decreed. 

Instance  of  a  case  in  which  a  petition  bj  a  majority  of  the  members 
of  a  corporation  organized  under  the  Laws  of  1875,  chapter  267, 
was  denied,  because  tho  reasons  assigned  for  its  dissolution  were 
not  sufficient,  and  also  because  the  provisions  of  the  Code  author- 
izing the  voluntary  dissolution  of  corporations  did  not  apply  to 
those  organized  under  that  act. 

(Decided  June^  1888.) 

Application  by  the  petitioners  for  a  final  order  dissolv- 
ing the  Livingston  Sportsmen's  Association,  and  appoint* 
ing  a  receiver  of  its  property. 

The  facts  are  stated  in  the  opinion. 

Strang  &  Dotty,  for  petitioners  and  application. 

Z.  0.  Beedy  opposed. 


\  > 


# 


216  CIVIL  PROCEDURE  EEPORTa 

In  re  Sporfasmen's  Abboc. 

Adams,  J. — The  petitioners  base  their  proceedings 
upon  the  provisions  of  title  XI,  chapter  17,  of  the  Code 
of  Civil  Procedure.*  The  method  there  prescribed  for 
obtaining  the  relief  sought  appears  to  have  been  literally 
followed,  and  it  only  remains  for  the  court  to  gay,  upon 
the  facts  presented,  whether  or  not  it  shall  order  the  dis- 
solution asked  for  in  the  petition. 

Before  discussing  this  proposition  it  will  be  well  to 
refer  to  some  of  the  more  important  facts,  concerning 
which  there  appears  to  be  little  or  no  dispute. 

It  seems  that  the  '*  Livingston  Sportsmen's  Associa- 
tion "  was  duly  incorporated  in  August,  1876,  under  the 
provisions  of  chapter  267  of  the  Laws  of  1875,  entitled 
"An  act  for  the  incorporation  of  societies  or  clubs,  for 
certain  lawful  purposes,"  and  the  acts  supplementary 
thereto  and  amendatory  thereof. 

Prior  to  its  incorporation  the  association  existed 
under  the  same  name  and  had  acquired  about  $1,400,  in 
money,  which  was  transferred  to  the  new  organization. 
With  this  money  some  real  estate  was  purchased  upoB 
the  shore  of  Conesus  Lake,  where  a  club-house  was  erected 
and  other  improvements  were  made,  so  that  at  the  time 
this  proceeding  was  commenced  it  appears  that  the  asso- 
ciation was  the  owner  of  real  and  personal  property  of 
the  value  of  more  than  $2,000.  This  property  is  free  from 
incumbrances  of  any  kind,  and  there  are  no  debts  exist- 
ing against  the  club.  It  further  appears  that  at  the  time 
of  its  incorporation,  the  association  consisted  of  forty-five 
members,  of  whom  fifteen  remain,  tl^e  others  having 
ceased  to  be  members  by  reason,  of  death,  resigna- 
tion or  failure  to  pay  dues  and  assessments.  Of  the 
members  thus  remaining,  nine  are  in  favor  of  a  dissolu- 
tion and  six  are  opposed,  and  of  those  favoring  the  dis- 
solution several  are  so  situated  as  to  be  practically  unable 
to  enjoy  the  privileges  of  the  association. 


*  ^  2419-2431. 


t 


CIVIL  PBOCEDUBE  REPORTa  217 

Ih  re  Sportsmen's  Assoe. 

The  annual  dues  of  each  member  are  five  dollars, 
which  famish  the  only  source  of  regular  income  to  the 
dub,  small  assessments  being  resorted  to  in  case  the 
annual  dues  prove  insufficient  for  the  purposes  of  the 
association.  There  are  no  stockholders  and  no  capitfii' 
stocky  as  such,  but  the  rights  and  privileges  of  the  mem- 
bers are  equal,  and  the  constitution  provides  that  when- 
ever, for  any  reason,  a  person  ceases  to  be  a  member,  his 
interest  in  the  property  shall  be  vested  in  the  association. 

There  are  many  other  facts  found  by  the  referee,  but 
the  foregoing  are  perhaps  sufficient  to  enable  the  court  to 
furnish  a  satisfactory  reason  for  the  disposition  which  it 
finds  itself  compelled  to  make  of  this  motion. 

It  will  be  seen,  by  a  reference  to  the  provisions  of  sec- 
tion 2429  of  the  Code  of  Civil  Procedure,  that  before 
making  its  final  order  the  court  must  be  satisfied  either 
that  the  corporation  is  insolvent  or  else  that  it  is  for  the 
interest  of  the  "  stockholders  "  and  not  injurious  to  the 
public  interests  that  a  dissolution  should  be  decreed. 

It  is  not  contended  that  the  association  is  in  any  other 
than  a  perfectly  solvent  condition,  and  it  is  difficult  for 
me  to  perceive  upon  what  theory  it  can  be  said  that  it  is 
for  the  interest  of  all  the  stockholders  or  members  to 
order  a  dissolution.  It  may  be  that  the  payment  of  the 
annual  dues  and  assessments,  trifling  as  they  are,  proves 
somewhat  annoying  and  even  onerous  to  the  mem- 
bers who  derive  no  corresponding  benefit  from  the 
association ;  if  so,  it  is  an  easy  matter  for  them  to  relieve 
themselves  from  the  burden  without  compelling  a  very 
respectable  minority  to  give  up  the  privileges  which  they 
seem  to  esteem  so  highly,  and  for  the  enjoyment  of  which 
they  have  parted  with  their  money. 

Again,  it  appears  that  this  association  was  organized 
upon  what  is  termed  the  '*  tontine  "  principle,  which  con- 
fers upon  the  remaining  members  rights  and  privileges 
which  it  is  difficult  to  estimate  in  dollars  and  cents.  It 
must  be  assumed  that  the  petitioners  joined  the  assoda- 
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tion  with  full  knowledge  of  the  fact  that  those  members 
who  survived  the  others  would  enjoy  such  additional 
rights  and  privileges,  and  it  is  not  at  all  improbable  that 
the  minority  were  induced  to  join  or  to  continue  their 
membership  down  to  the  present  time  by  reason  of  this 
very  attractive  feature  of  the  organization.  If,  therefore, 
this  may  be  treated  as  one  of  the  corporations  contem- 
plated by  the  provisions  of  the  Oode,  upon  which  this 
proceeding  is  based,  what  satisfactory  reason  can  be  urged 
for  its  dissolution  ?  The  organization,  in  some  consider- 
able degree  at  least,  still  answers  the  end  for  which  it 
ctime  into  being,  and  other  and  stronger  reasons  than 
those  assigned  should  be  presented  to  the  court  in  order 
to  justify  its  interference,  even  at  the  request  of  a  major- 
ity of  its  members  (La  Fond  v.  Deems,  81  N.  Y.  507). 

I  am  quite  inclined  to  the  opinion,  however,  that  it 
was  not  the  design  of  the  legislature  to  embrace  associa- 
tions of  this  character  within  the  operation  of  the  statute 
in  question.  It  will  appear,  upon  investigation,  that  the 
present  statutory  provisions  are  the  outgrowth  of  an  act 
designed  to  affect  insurance  companies  only  (see  Latoa 
1814,  chapter  172,  and  Laws  1817,  chapter  146). 

At  the  time  of  the  revision,  the  acts  referred  to  were 
so  enlarged  in  their  scope  as  to  include  other  bodies  pol- 
itic (3  R.  S.  467,  §§  58-65),  and  these  sections  were,  in  turn, 
repealed  by  the  act  of  1880,  the  provisions  of  the  Code 
being  substituted  in  lieu  thereof.  As  thus  revised  and 
amended,  the  statute  obviously  was  designed  to  affect 
corporations  organized  for  purposes  of  trade,  business  and 
profit,  and  not  those  o{  a  social  character. 

To  illustrate — sections  2419  and  2420  refer  to  "  stock- 
holders," **  trustees,"  and  "  directors,"  and,  although  by 
the  amendment  of  1884,  the  title  ''  member  "  was  made 
interchangeable  with  that  of  "  stockholder,"  yet  the  busi- 
ness feature  of  the  statute  remains,  and  it  is  still  pro- 
vided by  section  83  of  the  Revised  Statutes,  which  was 
unrepealed  by  the  acts  of  1880,  that  the  surplus  remain- 
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ing  in  the  hands  of  a  receiyer,  after  paying  debts  and 
expenses,  shall  be  distribated  among  the  **  stockholders  '^ 
of  the  corporation.  I  am  not  unmindful  of  the  conten- 
tion of  counsel  that  in  construing  this  statute,  which  spe- 
cifically excludes  certain  corporations  from  its  operation, 
it  should  be  held  to  be  inclusive  of  all  others,  and  yet  it 
must  be  borne  in  mind  that  when  this  statute  was  first 
enacted,  and  certain  corporations  were  expressly  excluded 
from  its  operation,  which,  with  a  single  exception,  are  the 
same  as  those  specified  in  section  2431  of  the  Code  (see 
3  R.  8. 472,  §  9 1),  the  act  of  1876,  under  which  this  associa- 
tion was  incorporated,  did  not  exist,  and  this  fact  of  itself 
furnishes  a  satisfactory  reason  for  not  excluding  from  its 
application  **  societies  or  clubs  for  certain  lawful  pur- 
poses," as  well  as  those  which  are  mentioned. 

In  England  there  are  enactments  similar  in  many  of 
their  features  and  designed  to  attain  the  same  end  as  this 
one  of  ours,  which  are  known  as  the  "  winding-up  acts." 
And  as  long  ago  as  1832,  Lord  Chancellor  St.  Leonards, 
in  a  carefully  prepared  opinion,  held  that  a  social,  club, 
although  an  '^  association,"  was  not  such  within  the  mean- 
ing of  those  acts,  which  were  obviously,  although  not 
specifically,  designed  to  apply  to  associations  of  business 
and  profit  {In  re  St.  James  Club,  13  Law  &  Eq,  589). 

This  case  is  analogous  to  the  one  under  consideration, 
and  furnishes  ample  authority,  if  any  were  needed,  for  my 
interpretation  of  the  statute  which  the  petitioners  invoke. 

The  motion  is,  therefore,  denied,  and  the  proceeding 
dismissed,  but,  under  the  somewhat  peculiar  circumstances 
of  the  case,  no  costs  are  imposed. 
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GREEN  V.  GRISWOLD. 

SUPEBIOB    COUBT    OF    THE     ClTT    OF    NeW    YoBK,   SPECIAL 

Term,  July,  1888. 
§§  723, 1871  et  seq. 

JudgmefU  creditor's  action— parties  to— striking  out  tmneoessary  douse 

in  tide. 


A  judgment  creditor,  by  the  oommenoement  of  an  aotion  to  disooTer 
property  belonging  to  the  debtor,  seonres  a  lien  upon  all  the  prop- 
erty of  the  debtor  acquired  before  the  commencement  of  the 
action. 

The  feust  that  the  plaintiff  in  a  judgment  creditor's  action  sets  forth 
in  the  complaint  that  the  action  is  brought  on  behalf  of  the  plaint- 
iff and  of  all  judgment  creditors  who  shall  in  due  time  oome  in 
and  seek  relief  by,  and  contribute  to  the  expenses  thereof,  does 
not  prevent  a  judgment  in  &Yor  of  the  plaintiff  alone  against  the 
defendants.  Such  an  allegation  is  not  necessary  to  the  sustain- 
ment  of  the  cause  of  action ;  and,  upon  the  plaintiff's  motion  should 
be  stricken  out  after  trial  and  before  the  entry  of  judgment  where 
no  other  creditors  have  come  in  in  due  time  since  the  commence- 
ment of  the  action,  or  offered  to  pay  the  expenses  of  the  action. 

{Decided  July  12, 1888.) 

Motion  by  plaintiff  to  strike  out  an  allegation  in  the 
complaint 

Tbe  facts  appear  in  the  opinion. 

Ckorge  Walton  Green^  for  plaintiff. 

Aidlwny  B.  Dyett  and  Royal  8.  Craney  for  defendant 
Griswold. 
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Miller,  Peckan  &  Dixon,  for  defendant  the  Matoal 
Trust  Company. 

0'Gk)BMAN,  J. — ^The  plaintiff,  a  judgment  creditor  of 
defendant,  William  N.  Griawold,  by  commencement  of 
this  action  acquired  a  lien  upon  all  the  property  of  the 
said  defendant  acquired  before  the  action  began  (Storm 
V.  Waddell,  2  Sandf.  Ch.  494 ;  Brown  v,  Nichols,  42  N.  T. 
30).  Th§  fact  that  the  plaintiff  set  forth  in  her  complaint 
that  she  brought  the  suit  ^'on  behalf  of  herself  and  all  judg- 
ment creditors  who  ....  shall,  in  due  time,  come 
in  and  seek  relief  by,  and  contribute  to  the  e:xpenses 
thereof,"  does  not  prevent  a  judgment  in  faror  of  the  plaint- 
iff alone  against  the  defendants  in  this  action. 

Such  an  allegation  was  not  necessary  to  the  sustain- 
ment  of  plaintiff's  cause  of  action,  and  plaintiff's  motion, 
now  made,  that  it  should  be  stricken  out,  is  granted 
(White's  Bank  of  Buffalo  v.  Farthing,  101  N,  Y.  844).  In 
point  of  &ct,  no  other  creditors  have  come  iu;  in  due  time, 
since  the  commencement  of  this  action,  or  offered  to  pay 
the  expenses  thereol 

The  defendant,  The  Union  Trust  Company,  is  entitled 
to  its  costs  and  disbursements  before  trial,  to  be  chai^d 
as  against  the  defendants  Oriswold,  and  not  in  reduction 
of  the  plaintiffs  claim. 

Let  findings  to  that  effect  be  prepared  by  counsel  for 
The  Union  Trust  Company. 
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CHAMBERS  et  al.  v.  BENTLET. 

Supreme  Coubt,  Fibst  Depabtbcent,  New  Yobk  Codkty, 

Special  Tebm,  Apbil,  1888. 

§§  650  ef  ^.,  655. 

AUadiment — Poioer  of  court  to  order  party  having  property  to  expose  it 

to  levy. 

Where,  after  one  having  posaeBsion  of  property  belonging  to  an 
attaohment  debtor,  has  refused  to  give  a  trathfol  certificate,  the 
oonrt  requires  him  to  submit  to  an  examination  and  he  does  so, 
the  remedy  of  the  plaintiff  in  the  attachment  is  exhausted,  and  an 
order  cannot  be  made  requiring  that  the  property  be  so  exposed 
that  the  sheriff  may  levy  thereupon.  The  court  has  no  power  to 
require  a  person  having  property  in  his  possession,  or  AlMmipg  it, 
to  assist  in  effecting  a  levy  thereon. 

In  such  a  case,  the  only  remedy  left  is  for  the  sheriff  to  proceed  under 
Code  of  Civil  Procedure,  section  655,  by  action  or  special  pro- 
ceeding to  reduce  to  his  actual  possession  personal  property 
capable  of  manual  delivery,  but  of  which  he  has  been  unable  to 
obtain  possession. 

Buckingham  v.  White  (25  Hun,  441),  followed. 

(Decided  April  11, 1888.) 

Motion  by  the  plaintiff  that  one  McCuUom  be  required 
to  expose  property  in  his  possession  and  claimed  by  him, 
but  alleged  to  belong  to  the  defendant,  so  that  the  sheriff 
may  levy  thereon  under  an  attachment  issued  against  the 
defendant. 

An  attachment  was  issued  in  this  action  against  the 
property  of  the  defendant,  and  the  sheriff  sought  to  levy 
on  it,  then  in  the  possession  of  one  McCullom,  and  which 
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was  alleged  by  the  plaintifi  to  belong  to  the  defendant, 
bat  to  which  McCullom  claimed  title.  The  sheriff 
sought  to  obtain  possession  of  the  property,  but  failed, 
and  also  demanded  a  certificate  as  provided  by  section 
650  of  the  Code  of  Civil  Procedure  from  McCullom,  which 
he  refused  to  give.  Thereafter,  an  examination  of  McCul- 
lum  was  had  for  the  purpose  of  disclosing  what  property 
he  had  in  his  possession  belonging  to  the  defendant,  and 
it  then  appeared  that  he  had  certain  property  of  the  de- 
fendant in  his  possession,  and  that  it  was  held  by  him  as 
collateral  security  for  an  indebtedness  owing  to  him  from 
the  defendant,  and  that,  therefore,  he  claimed  the  right  to 
possession  of  it. 

Blumensteil  dt  Hirach^  for  plaintiff  and  motion. 

Max  F,  Ellet',  for  McCullom,  opposed. 

Babrett,  J. — ^The  court  has  no  power  to  require  Mc- 
Cullom to  assist  the  sheriff  in  effecting  a  levy  upon  the 
property  in  his  possession  and  claimed  by  him.  As  well 
might  the  court  be  asked  to  compel  a  defendant  to  facili- 
tate a  levy.  The  plaintiff's  remedy  was  exhausted  when, 
upon  McCuUom's  failure  to  give  a  truthful  certificate,  the 
court  required  him  to  submit  to  examination.  Such 
examination  was,  as  the  court  said  in  Buckingham  v.  White 
(26  Hufiy  441),  a  consummation  of  all  that  the  Code  has 
prescribed  concerning  such  a  proceeding.  Thereafter  the 
court  can  make  no  order  requiring  the  party  claiming  the 
property  to  deliver  it  to  the  sheriff  (Hall  v.  Brooks,  89  N. 
Y.  33). 

The  only  remedy  left  is  under  section  665  of  the  Code 
of  Civil  Procedure,  for  the  sheriff  to  proceed  by  action  or 
special  proceeding  to  reduce  to  his  actual  possession  per- 
sonal property  capable  of  manual  delivery,  but  of  which 
he  has  been  unable  to  obtain  possession.  It  is  certainly 
a  novel  idea  that,  while  the  bailee  cannot  be  required  to 
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deliver  the  property  to  the  sheriff,  he  can  be  required, 
without  action  or  special  proceeding,  and  on  mere  motion, 
to  pick  out  the  property  and  place  it  at  some  conyenient 
point  where  it  will  be  readily  accessible  to  the  sheriff 
The  law  imposes  no  such  obligation  upon  a  party  to  facil- 
itate his  adversary's  attack.  The  sheriff  must  find  the 
property  if  he  is  to  levy  upon  it,  and  if  he  cannot  do  so 
he  must  proceed  as  authorized  by  the  Code. 
The  motion  must  be  denied,  with  costs. 


FOLEY  V.  STONE. 

Supreme  Court,  First  Deparment,  New  Tobk  County, 

Special  Term,  October,  1888. 

§§11,559. 

Contempt^when  giting  undertaking  with  worthleM  suteties  upon  ptrh 

curtfig  order  of  arrest  is. 

One  who  impofles  upon  the  court  and  the  defendant  in  an  action  by 
procuring  an  order  to  arrest  the  defendant  by  the  giving  of 
an  undertaking  with  worthless  sureties  maj  be  punished  as  for 
oontempt. 

Eagan  v.  Lynch  (3  K  F.  Civ,  Pro,  237);  Stevenson  v.  Hanson,  (6  Id 
45),  followed. 

Where  an  order  of  arrest  was  vacated,  and  thereafter  the  defendant 
therein  recovered  a  judgment  against  the  plaintiff  in  the  action 
and  the  surieties  on  the  undertaking  given  to  procure  such  order, 
and  it  thereafter  appeared  that  the  sureties  were  worthless,  and 
that  the  plaintiff  in  the  original  action  had  imposed  upon  the 
court  in  procuring  the  order  of  arrest  upon  the  worthless  under- 
taking,— Held,  that  the  plaintiff  in  the  original  action,  her  attor- 
ney and  the  sureties  in  the  undertaking,  were  guilty  of  oontempt; 
and  that  a  proper  punishment  therefor  would  be  to  impose  a  fine 
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on  them  of  the  amonnt  of  the  judgment  recovered  for  the  false 
arrest,  and  direct  imprisonment  of  them  and  each  of  them  for  a 
period  of  three  months  in  case  the  fine  is  not  paid. 
{Decided  October  15, 1888.) 

Motion  by  defendant  to  punish  the  plaintiff  and  others 
for  contempt  in  imposing  an  undertaking  v/ith  worthless 
sureties  upon  the  court. 

In  September^  1887,  Emma  Foley  brought  an  action  in 
this  court  against  Alfred  George  Stone,  to  recover  dam- 
ages for  an  alleged  assault.  She  procured  an  order  for 
the  arrest  of  the  defendant  in  the  action,  which  required 
that  he  be  held  to  bail  in  the  sum  of  $1,000.  Upon  pro- 
curing this  order,  she  gave  an  undertaking  in  the  usual 
form,  in  which  Charles  E.  Bergeman  and  William  H.  Ott- 
man  were  sureties.  Stone  was  arrested  in  this  action,  and 
thereafter  the  order  of  arrest  was  vacated  and  the  service 
of  the  summons  set  aside,  and  he  thereupon  brought  an 
action  against  Miss  Foley  and  her  two  sureties  to  recover 
damages  for  false  arrest 

In  this  action  he  recovered  judgment  for  $565.04,  and 
thereafter,  finding  that  the  sureties  were  wholly  insolvent, 
moved  in  the  original  action  brought  by  Miss  Foley  in  the 
supreme  court,  for  an  order  punishing  Miss  Foley,  her  at- 
torney W.  Duryee  Hughes,  and  her  two  sureties  in  the 
undertaking  to  procure  the  order  of  arrest,  for  contempt  in 
procuring  the  granting  of  the  order  of  arrest  upon  the  giv- 
ing of  an  undertakingythe  sureties  in  which  were  irresponsi- 
ble* Miss  Foley,  after  the  dismissal  of  the  action  brought  by 
her  in  the  supreme  court,  commenced  another  action  in  the 
Hew  York  superior  court,  to  recover  for  the  same  alleged 
assault,  which  resulted  in  a  verdict  in  her  favor  for  her 
six  cents  damages. 

E.  P.  Wilder ^  for  defendant  Stone  and  motion. 

W.  Dvryee  Hughes  y  for  plaintiff  and  her  sureties,  opposed. 
Voii.  XV.-15. 
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O'Brien,  J. — Upon  thia  motion  to  punish  plaintiff,  her 
attorney  and  sureties  for  contempt  in  procuring  and  offer- 
ing irresponsible  surities  upon  an  undertaking  on  arrest, 
on  the  merits  it  should  be  granted.  There  can  be  no 
doubt,  from  a  perusal  of  the  papers,  that  both  the  court 
and  the  defendant  have  been  imposed  upon  by  plaintiff 
and  her  attorney  in  having  procured  the  arrest  of  the 
defendant  by  offering  an  undertaking  with  worthless  sure- 
ties. In  view  of  the  language  of  the  learned  judges  in 
Eagan  v.  Lynch  (3  N.  Y.  Civ.  Pro.  237),  and  in  Stevenson 
V.  Hanson  (6  Id.  46),  no  comments  by  me  as  to  the  dis- 
favor with  which  the  court  will  always  regard  an  attempt 
to  deceive  it,  are  necessary. 

It  remains,  therefore,  but  to  determine  what  punish- 
ment should  be  meted  out  to  the  parties  for  the  imposi- 
tion practiced.  The  defendant  obtained  a  judgment 
upon  the  undertaking  in  the  sum  of  $565.01.  There  is  no 
doubt  that  additional  expense  has  been  entailed  on  the 
defendant  in  the  other  actions  against  him.  Under  the 
circumstances,  however,  1  am  inclined  to  the  opinion  that 
the  proper  punishment  in  this  case  is  to  impose  a  fine  for 
the  amount  of  the  judgment, — namely,  $566.04,— -on  the 
plaintiff,  her  attorney  and  the  two  sureties  together,  and 
in  default  of  the  payment  thereof  within  twenty  days  from 
the  entry  of  the  order  herein,  that  they  and  each  of  them 
be  imprisoned  for  a  period  of  three  months.  As  to  Wil- 
liam Ottman,  8r.,  in  view  of  his  explanations  and  the  fail- 
ure to  establish  his  knowledge,  he  should  not  be  included 
in  either  fine  or  imprisonment. 

Ordered  accordingly. 
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DUN  SAM  ST  Aix.,  Respondents,  v.  REILLY,  lath 

Sheriff  of  the  City  and  County  of 

New  Yobx,  Appellant. 

Court  op  Appeals,  October,  1888. 
§§  1366.  1369. 

Eseecution  ogatMt  ihe  property — when  void  heatMe  transcript  notJUedL 

An  exeontton  issued  in  1870  out  of  the  marine  (now  oitj)  ooort  ot 
New  York  npon  a  judgment  rendered  in  that  oourt.  is  governed 
by  and  its  suffioienoy  is  to  be  tested  bj  the  provisions  of  Code 
of  Civil  Prooednre,  which  took  effect  September  1, 1877.  Liaws  of 
1875,  chap.  479,  {  53, — ^relating  to  the  marine  conrt  and  executions 
issued  thereout, — ^was  repealed  by  the  general  repealing  act  of  1877; 
and  the  repeal  of  that  law  contained  in  section  1347,  which  took 
effect  in  1880,  wsa  only  a  repetition  of  the  provisions  of  the 
identical  enactment  contained  in  the  temporary  act  of  1877. 

Where  an  execution  issued  out  of  the  marine  oourt  of  the  city  of 
New  York  (now  the  city  court  of  New  York)  in  1879,  does  not 
state  that  the  judgment  has  been  docketed  in  the  office  of  the 
clerk  6f  the  county  to  which  it  is  issued,  and  it  appears  that  the 
transcripts  of  said  judgment  were  not  filed,  nor  were  the  judg- 
ments docketed  in  the  office  of  the  clerk  of  the  said  county, — 
Held,  that  £he  execution  was  such  as  the  court  had  no  power  to 
award  ;  that  it  had  not  acquired  jurisdiction  to  issue  it ;  and  that 
it  did  not  conform  in  material  respects  with  the  legal  requisites 
of  such  process  ;  and,  therefore,  it  was  absolutely  void. 

Btoutenburgh  v.  Yandenburgh  (7  How.  Pr,  329);  BUvin  v.  Bleak- 
ley  (23  Iff.  124),  distinguished;  Betgman  v.  Noble  (12  K.  Y.  Ci9, 
Pro.  256),  fdlowed. 

Where  an  execution  is  void  a&d  a  nullity,  no  action  can  be  main- 
tained against  the  officer  to  whom  it  was  issued  for  a  false  return. 

The  rule  that  an  officer  who  receives  process  and,  treating  it  as  valid, 
proceeds  to  execute  it,  cannot  allege  its  defective  character  in  an 
aoticn  for  a  Use  retom,  is  api^licable  to  cases  where  the  defect 
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is  entitled  to  amendment  or  may  be  waived  and  the  process 
merely  irreg^ar,  and  does  not  apply  where  it  is  wholly  Yoid. 
{Decided  October  2,  1888.) 

Appeal  by  defendant  from  a  judgment  and  order  of 
the  general  term  of  the  supreme  court  in  the  first  depart- 
ment, reversing  a  judgment  dismissing  the  complaint, 
rendered  by  the  New  York  county  special  term. 

The  &bcts  appear  in  the  opinion. 

Vanderpoelj  Ghreen  &  Cuming^  for  defendant-appellant. 

jRobinson,  Scribner  dk  Bright^  for  plaintiffs-respondents. 

Finch,  J.^The  question  in  this  case  arises  upon  a 
demurrer.  The  complaint  sets  out  what  is  claimed  to  be 
a  cause  of  action  against  the  defendant,  who  was  sheriff 
of  the  city  and  county  of  New  York,  for  a  false  return.  It 
avers  that  on  January  6,  18 1 9,  the  plaintiffs  recovered 
four  judgments  against  one  Bodgers  and  others  in  the 
New  York  marine  court,  which  were  duly  filed  in  the  office 
of  the  clerk  of  said  court,  but  transcripts  of  which  were 
not  filed,  nor  said  jungments  docketed  in  the  office  of  the 
derk  of  the  city  and  county  of  New  York,  until  January 
9, 1880 ;  that,  on  said  January  6, 1879,  executions  on  said 
judgments  were  issued  to  the  sheriff  of  said  ciiy  and 
county  in  the  usual  form  of  executions  against  property ; 
that  on  March  8,  1879,  these  executions  were  returned 
by  the  sheriff  nuUa  bona,  which  return  was  false.  The 
demurrer  interposed  to  this  complaint  raises  the  question 
of  the  validity  of  the  executions  issued  to  the  sheriff,  and 
if  invalid,  whether  they  were  wholly  void  or  merely  irreg- 
ular or  voidable,  and  whether  their  defective  character 
relieves  the  sheriff  from  liability  for  the  falsity  of  the 
return.  The  special  term  sustained  the  demurrer,  but 
the  general  term  reversed  that  judgment  and  pronounced 
the  executions  valid  and  regular.  This  result  was  reached 
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by  holding  that  the  validity  of  the  prowess  was  deter- 
mined by  the  Marine  Court  Act  of  1875,  chapter  479,  sec- 
tion 53,  and  not  by  the  provisions  of  the  Code  of  Civil 
Procedure,  sections  1365  and  1369 ;  and  that  is  the  first 
and  principal  inquiry  in  the  case. 

The  act  of  1875  was  expressly  repealed  in  the  repeal- 
ing act  of  1877,  except  section  41,  and  sections  43  to  52 
inclusive,  and  sections  54  and  55  (Laws  of  1877,  chapter 
417,  §  1,  subd.  49).  This  repeal  blotted  out  section  53  of 
the  act  of  1875,  which  is  the  provision  relied  upon,  and 
which  enacted  that  the  execution  on  any  judgment  of  the 
marine  court  must  be  directed  to  the  sheriff,  although  it 
also  permitted  execution  to  be  issued  to  any  one  of  the 
marshals  of  the  city,  but  limited  their  power  to  the  levy 
upon  and  sale  of  personal  property  only.  Under  this  sec- 
tion it  had  been  held  by  the  common  pleas  that  an  exe- 
cution upon  a  judgment  of  the  marine  court  might  issue 
at  once  to  the  sheriff,  and  a  transcript  and  docket  in  the 
county  clerk's  office  were  only  necessary  to  effect  a  lien 
upon  real  estate  (Palmer  v.  Clark,  4  AU),  N.  C.  25). 

The  repeal  of  section  53  of  the  act  of  1875,  however, 
carried  down  with  it  the  authority  derived  from  that  sec- 
tion, and  deprives  the  conclusion  of  the  general  term  of 
ihe  foundation  upon  which  it  was  built.  When  the  exe- 
cutions against  Bodgers  were  issued,  their  validity  could 
gain  no  support  from  a  statute  which  had  been  repealed, 
and  we  must  look  elsewhere  for  the  authority  by  which 
they  are  to  be  tested.  The  repealing  act  of  1877  was,  of 
course,  intended  to  dispense  with  statutes  made  needless 
by  or  inconsistent  with  the  Code  of  Civil  Procedure,  the 
first  thirteen  chapters  of  which  were  passed  at  the  previ- 
ous legislative  session.  By  that  Code  the  issue  of  execu- 
tions by  courts  of  record  was  regulated. 

The  marine  court  was  a  court  of  record  {Laws  of  1872, 
chap.  629,  §  1 ;  Code  Civ.  Pro,  §  2,  subd.  15),  and  so  its 
final  process  was  brought  within  that  regulation  (Code 
Civ.  Pro.  chap.  13,  §§  1365, 1369).  The  Code,  by  its  terms. 
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was  to  take  effect  on  May  1, 1877.  The  temporary  act  of 
1876  (chap.  449),  was  passed  to  explain,  define  and  regu- 
late the  application  of  the  Code,  and  contained  this  pro- 
vision :  ''  Chapter  thirteenth  applies  only  to  an  execution 
issued  on  or  after  May  1, 1877,  out  of  a  court  of  record, 
other  than  an  execution  issued  out  of  such  a  court  and 
directed  pursuant  to  law  to  a  marshal  or  constable,  and 
to  sales  and  other  proceedings  by  virtue  of  an  execution 
directed  to  a  sheriff  and  delivered  to  him  after  that  date." 
Both  the  Code  and  the  temporary  act  were  suspended 
in  their  operation  until  September  1,  1877,  but  on  that 
day  went  into  effeci  At  that  date  the  situation  was  this : 
The  fifty-third  section  of  the  marine  court  act  of  1875, 
regulating  the  issue  of  its  executions,  had  been  repealed ; 
chapter  13  of  the  new  Code  had  been  made  applicable  to 
all  executions  issued  out  of  any  court  of  record  other  than 
those  issued  to  a  constable  or  marshal,  and  so  governed 
all  executions  issued  out  of  a  court  of  record  to  a  sheriff 
on  and  after  September  1, 1877 ;  and  the  executions  issued 
in  1879  to  the  present  defendant  were,  therefore,  control- 
led by  the  provisions  of  the  Code.  Its  last  nine  chapters 
were  passed  in  1880,  and  section  3847  in  subdivision  10 
contains  a  repetition  in  precise  words  of  the  provision  we 
have  cited  from  the  temporary  act,  and  the  general  term 
concede  that  in  the  year  1880,  there  was  a  repeal  of  the 
act  of  1875,  and  which  brought  marine  court  executions 
issued  to  the  sheriff  within  the  control  of  the  Code.  The 
mistake  was  in  the  supposition  that  such  change  never  took 
place  until  1880,  whereas,  as  we  have  seen,  section  63  oi 
the  act  of  1875  was  expressly  repealed  in  1877,  and  sec- 
tion 3347  of  the  Code  was  only  a  repetition  of  the  previ- 
ous identical  enactment  in  the  temporary  act  of  the  same 
year.  The  eiTor  is  quite  excusable  in  view  of  the  con- 
fused tangle  of  legislation  on  the  subject,  and  more  espe- 
cially because,  by  the  repealing  act  of  1880,  chapter  479 
of  the  Laws  of  1875,  with  the  exception  of  a  single  section, 
13  repealed  generally,  without  allusion  to  the  circumstance 
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that  most  of  its  sections  had  been  destroyed  by  express 
enactment  three  years  earlier*  It  follows  necessarily  that 
the  right  to  issue  the  executions  for  a  false  return  of 
which  the  sheriff  is  sued  must  be  tested  by  the  provisions 
of  the  Code.  Those  provisions  are  quite  explicit  and 
peremptory. 

By  section  1365  it  is  enacted  that  executions  against 
property  **  can  be  issued  only  to  a  county  in  the  clerk's 
office  of  which  the  judgment  is  docketed."  The  power  to 
issue  the  process  is  given  where  in  some  county  there  is 
*the  prescribed  docket,  and  only  in  that  event.  The  lan- 
guage seems  to  involve  both  an  authority  and  a  prohibi- 
tion ;  an  authority  where  the  judgment  is  docketed  in 
in  any  county,  to  issue  the  execution  to  that  county,  and 
a  prohibition,  couched  in  the  word  ''  only,"  against  any 
such  issue  to  a  county  in  whose  clerk's  office  there  is  no 
such  docket  The  further  provisions  which  regulate  the 
form  and  dictate  the  contents  of  the  execution  are  framed 
in  harmony  with  this  prohibition  and  on  the  assumption 
that  it  would  be  obeyed.  Section  1367  directs  that 
**  where  an  execution  is  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered  in  the  latter  court, 
it  must  also  specify  the  clerk  with  whom  the  transcript  is 
filed  and  the  time  of  filing,  and  it  must  be  made  return- 
able to  that  clerk;"  and  section  1369  enacts  that  ''an 
execution  against  property  must,  if  the  judgment-roll  is 
is  not  filed  in  the  clerk's  office  of  ^he  county  to  which  it 
is  issued,  specify  the  time  when  the  judgment  was  dock- 
eted in  that  countv." 

The  execution  issued  to  the  sheriff  in  this  case  violated 
all  these  essential  provisions,  and  fell  within  the  defini- 
tion of  void  process  given  in  Fischer  ?;.  Langbein  (103 
N.  Y.  84),  which  was  **  such  as  the  court  has  no  power  to 
award,  or  has  not  acquired  jurisdiction  to  issue  in  the 
particular  case,  or  which  does  not  in  some  material 
respect  comply  in  form  with  the  legal  requisites  of  such 
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process."  The  court  had  no  power  to  award  the  execu- 
tion which  was  issued ;  it  acquired  no  jurisdiction  to  issue 
it  in  the  particular  case  ;  and  the  proci^ss  did  not  comply 
in  form  with  the  material  requisites  prescribed  for  it. 
We  think  it  was  absolutely  void,  and  that  we  should  so 
declare  it  in  obedience  to  the  direct  and  peremptory 
mandate  of  the  Code. 

The  contrary  opinion  is  sought  to  be  supported  by  the 
authority  of  two  cases  (Stoutenburgh  v.  Yandenburgh,  7 
How.  Pr,  229,  and  Blivin  v.  Bleakley.  23  How,  Pr.  124)^ 
The  first  was  a  special  term  decision,  and  held,  with  mani' 
fest  doubt  and  hesitation,  that  the  execution,  without  a 
docketed  judgment  in  the  county  office,  might  be  deemed 
regular  for  the  purposes  of  a  levy  on  personal  property, 
at  least  from  the  time  of  the  actual  docket.  The  other 
case  goes  further.  In  that  the  execution  was  issued  on 
October  4,  and  the  judgment  docketed  on  the  5th.  The 
process  was  held  to  have  been  merely  premature,  and 
voidable  rather  than  void ;  and  good,  therefore,  from  its 
date,  unless  set  aside  by  the  court.  Without  either 
approval  or  disapproval  of  that  case,  the  one  at  bar  is 
easily  distinguished.  Here  the  judgment  never  was  dock- 
eted during  the  life  of  the  process  and  not  until  long  after 
its  vitality  was  spent.  When  the  docket  was  made  there 
was  no  execution  in  existence  that  could  be  made  good 
by  any  mode  of  amendment,  and  an  effort  to  amend  would 
be  to  create  a  cause  of  action  where  none  before  existed. 

But  there  is  a  further  fact  to  be  considered.  The  cases 
cited  were  under  the  provisions  of  the  old  Code,  section 
287  of  which  provided  that  "  when  the  execution  is  against 
the  property  of  the  judgment  debtor,  it  may  be  issued  to 
the  sheriff  of  any  county  where  the  judgment  is  docketed." 
This  language,  which  was  permissive,  and  possibly  might 
be  deemed  only  directory,  has  been  changed  to  the  per- 
emptory and  mandatory  words  "can  be  issued  only.'* 
We  must  recognize  and  give  effect  to  the  manifest  par- 
pose  of  the  altered  language. 
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A  somewhat  similar  change  took  place  respecting  exe- 
cutions against  the  person.  Section  283  of  the  old  Code 
provided  "an  execution  against  the  person  ....  may 
be  issued  ....  after  the  return  of  an  execution 
against  his  property  unsatisfied."  Under  this  provision 
a  body  execution  issued  before  the  return  of  a  property 
execution  was  ruled  to  be  merely  voidable.  But  the  Code 
of  Civil  Procedure  [§  1489]  used  different  language,  and 
enacted  that  ''  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  property  has  been 
returned,"  and  under  this  provision  it  was  held  that  the 
execution  was  void  unless  preceded  by  the  requisite  ex- 
ecution against  property  (Bergmann  v.  Noble,  12  N.  Y. 
Civ.  Fro.  256).  I  observe  that  the  respondent  does  not 
question  the  soundness  of  this  decision,  but  puts  it  upon 
the  peremptory  language  of  the  statute  as  charged  in  its 
final  form.  But  I  do  not  think  there  is  any  material  dif- 
erence  between  the  language  that  an  execution  *'  cannot 
issue  "  except,  and  that  it  "  can  issue  only  "  when  the 
prohibition  Wded  upon  the  absence  of  the  required 
condition  precedent  is  equally  strong  in  each  case. 

Deeming  the  execution  to  have  been  void  and  a  nullity, 
it  follows  that  no  action  can  be  maintained  for  its  false 
return.  The  doctrine  brought  to  our  attention,  that  the 
officer  who  receives  the  process,  and,  treating  it  as  valid, 
proceeds  to  execute  it,  cannot  allege  its  defective  charac- 
ter,  has  its  proper  application  to  cases  where  the  defect  is 
capable  of  amendment  or  may  be  waived,  and  the  process 
is  merely  irregular,  and  cannot  apply  where  it  is  wholly 
void.  Here  there  was  no  process :  the  paper  so  issued 
and  entitled  was  a  nullity,  and  cannot  serve  as  the  basis 
of  an  action.  For  these  reasons,  we  agree  with  the  special 
term.  As  the  defect  is  vital  and  fatal  to  any  recovery, 
no  permission  to  amend  is  asked  or  of  any  utility. 

The  judgment  of  the  general  term  should  be  reversed 
and  that  of  the  special  term  affirmed,  with  costs. 


(^V 


*• 


,Vv* 


I*, 


K^] 


'  ^  •"' 


All  concured. 
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VAN  BENTHTJYSEN  v.  VAN  BENTHUTSEN. 

SuPBEME   GouRTy   Thibd   Depabtment,  Albakt   Counti, 

Special  Tebx,  August,  188& 

§§  601, 1770. 

Pleading — wJien  oounter-daim/or  ab§oitUe  divorce  may  be  set  up  in  an 
actum  far  separation — whe^i  answer  states  sufficient/acts. 

In  an  action  bronght  bj  a  wife  against  her  bnsband  for  a  separation 
on  the  ground  of  cmel  and  inhnman  treatment,  the  defendant 
may  in  oonnection  with  a  denial  of  the  allegations  of  the  complaint, 
plead  in  his  answer,  as  a  oonnter-claim,  a  oaose  of  action  exisfcihg 
in  his  favor  against  the  plaintiff  for  absolute  divorce  upon  the 
ground  for  adnlteiy,  and  maj  demand  judgment  thereon  for  an 
absolute  divorce. 

It  seeins,  that  this  was  not  so  prior  to  the  amendment  of  section  1770 
of  the  Code  of  Civil  Procedure,  bj  chapter  703  of  the  Laws  o{ 
1881;  but  the  effect  of  that  amendment  was  to  authorize  the  inter- 
position of  such  a  counter-claim. 

Where,  in  an  action  brought  by  a  wife  against  her  husband  for  aepar- 
ation,  the  answer  sets  up  as  a  defense  and  counter-claim  adultery 
of  the  plaintiff,  such  defense  and  counter-claim  is  not  subject  to 
demurrer  as  insufficient,  and  as  not  stating  sufficient  facts, 
because  it  is  not  alleged  that  the  adultery  was  without  the  conni- 
vance, privity,  or  procurement  of  the  defendant;  that  allegation 
ifl  not  a  fact  necessary  to  constitute  a  cause  of  action,  and  while 
technicol  good  pleading  may  require  it,  if  omitted,  it  may  be  sup* 
plied  by  proof  on  the  trial. 

Instance  of  a  cose  in  which,  in  an  action  for  separation,  a  demurrer 
to  a  counter-claim  on  which  absolute  divorce  was  asked  was  over- 
ruled)  with  leave  to  the  plaintiff  to  reply  on  payment  of  costs  of 
demurrer,  in  de&ult  of  which  final  judgment  was  directed  in 
favor  of  the  defendant. 

{Decided  August,  1888  J 
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Demmrer  to  counter-claim  and  defense  set  up  in 
answer. 

The  facts  are  stated  in  the  opinion. 

Matham,  J. — ^This  action  is  for  a  limited  divorce  on  the 
ground  of  cruel  and  inhuman  treatment.  The  defendant, 
in  his  third  defense,  alleges  the  adultery  of  the  plainti£ 
This  is  set  up  as  a  defense,  and  also  as  a  counter-claim, 
and  upon  it  the  defendant  asks  the  usual  judirment  in 
actionVfor  an  absolute  divorce  for  adultery. 

To  this  counter-claim  the  plaintiff  interposes  a  demur- 
rer, and  assigns  as  cause  : 

First  That  it  is  not  a  cause  of  action  arising  out  oi 
the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim  or  connected  with  the  subject 
of  the  action. 

Second.  That  it  appears  upon  the  face  of  said  counter- 
claim that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Third.  That  said  counter-claim  or  defense  is  insuffi- 
cient in  law  upon  the  face  thereof  and  does  not  entitle 
the  defendant  to  the  relief  or  judgment  demanded 
therein. 

Prior  to  the  enactment  of  chapter  703  of  the  Laws  of 
1881,  amending  section  1770  of  the  C!ode  of  Civil  Proce- 
dure, it  seemed  well  settled  on  authority  that  the  defend- 
ant in  an  action  of  this  character  could  not  set  up  the 
adultery  of  the  plaintiff  as  a  counter-claim,  and  demand 
judgment  for  the  dissolution  of  the  marriage  contract 
(Henry  v.  Henry,  27  How.  Pr.  6 ;  Mcintosh  v.  Mcintosh, 
12  Id.  289 ;  Terhune  v.  Terhune,  40  Id.  258). 

By  the  enactment  of  that  amendment  a  radical  change 
was  effected  in  the  provisions  of  section  1770.  As  the 
section  stood  before  the  amendment,  a  cause  of  action 
which  would  justify  an  absolute  divorce  under  the  provi- 
sions of  article  2,  might  be  set  up  as  a  counter-claim  in  an 
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action  brought  under  the  provisions  of  that  article ;  and  so 
when  a  cause  of  action  existed  which  would  justify  a  lim- 
ited divorce  under  article  3,  it  might  be  set  up  as  a  coun- 
ter-claim to  an  action  brought  under  that  article.  That 
was  tha  effect  of  section  1770  as  it  stood  before  the  amend- 
ment of  1881.  By  that  amendment,  the  words  in  said  sec- 
tion '^  the  same  articles  "  were  stricken  out,  and  the  words 
'*  either  of  said  articles  '*  were  substituted  in  their  stead, 
BO  that  facts  which,  before  the  amendment,  were  good  as 
a  counter-claim  to  one  of  said  actions,  were  extended  to 
and  become  good  as  a  counter-claim  to  either  of  said  kinds 
of  actions  when  accompanied  by  a  denial  of  the  allega- 
tions of  the  complaint 

While  it  is  not  quite  clear  how  the  amendment  of  sec- 
tion 1770,  above  referred  to,  can  be  made  to  harmonize 
with  subdivision  1  of  section  501  of  the  Code,  which  re- 
quired the  counter-claim  to  arise  out  of  the  contract  and 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff^s  claim  or  connected  with  the  subject  of  the 
action,  and  it  is  not  easy  to  see  how  the  chaise  of  adultery 
bears  any  such  relation  to  an  allegation  of  cruel  and  in- 
human treatment,  yet,  the  legislature  having  so  declared, 
its  enactments  must  be  respected  and  observed  by  the 
courts. 

It  follows,  therefore,  that  the  allegations  of  adultery  in 
the  answer,  if  properly  made,  constitute  a  counter-claim  on 
which  i/be  defendant  may  demand  judgment  for  an  abso- 
lute divorce. 

The  answer  in  this  case,  having  alleged  the  counter- 
claim in  connection  with  a  denial  of  the  allegations  of  the 
complaint,  according  to  the  provisions  of  section  1770  as 
amended,  and  also  demanding  an  affirmative  judgment 
by  reason  of  the  counter-claim,  as  required  by  section 
509  of  the  Code  of  Civil  Procedure,  is  not  for  that 
reason  subject  to  the  objections  raised  by  demurrer  in 
this  case. 

Nor  is  it  an  objection  that  can  be  raised  on  demurrer 
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that  the  recriminatory  charge  or  counter-claim  in  the  an- 
swer does  not  allege  that  the  adultery  was  without  the 
connivance,  privity  or  procurement  of  the  defendant. 
That  allegation  is  not  a  fact  necessary  to  constitute  a  cause 
of  action.  While  technical  good  plending  may  require 
such  an  allegation,  the  allegation,  if  omitted,  may  be  sup- 
plied by  the  proof  of  the  party  on  the  trial. 

I  am  of  the  opinion  that  the  demurrer  in  this  action  is 
not  well  taken  and  must  be  overruled. 

The  defendant  is  entitled  to  an  interlocutory  judgment 
overruling  the  demurrer,  with  costs  of  demurrer,  with 
leave  to  the  plaintiff  to  reply  within  sixty  daj^s  on  pay- 
ment of  costs  of  demurrer,  and  in  default  of  which  the 
defendant  may  have  final  judgment  on  the  demurrer. 


GEORGE  McDOUGAL,  Individually  and  as  Executor, 
etc.,  v.  gray,  et  al.,  impleaded  with  others. 

Supreme  Court,  Fibth  Department,  Tioga  County,  Spe- 
cial Term,  October,  1888. 

§§  3268-3271. 

Becurity  for  costs -^non'resident  suing  as  individual  and  as  executor, 

when  not  required  to  give. 

Where  the  plaintiff  in  an  action,  sues  both  individnally  and  as  an 

executor,  the  case  stands  as  though  there  were  two  plaintiffo,  one 

the  individual  and  the  other  the  executor. 
Security  for  costs  under  section  3268»  of  the  Ck>de  of  Civil  Procedure 

cannot  be  required  in  a  case  in  which  there  are  two  plaintiffs, 

unless  it  can  be  required  from  both  plaintiffs. 
The  non-residence  of  a  person  who  has  been  appointed  an  executor 
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within  this  State,  and  brings  an  action  as  sach  against  a  resident 
defendant  is  no  reaaon  for  requiring  him  to  give  security  for  costs, 
and  he  cannot  be  required  to  give  it 
{Decided  Oaober,  1688.) 

Motion  by  plaintiff  to  vacate  an  ex  parte  order  made 
on  application  of  the  defendants  requiring  the  plaintiff  to 
give  security  for  costs,  because  of  his  non-residence. 

The  facts  appear  in  the  opinion. 

Morse  dt  Knippy  lot  plaintiff  and  motion. 

H.  H.  Rockwell^  for  defendant,  opposed. 

W.  L.  Smith,  J. — This  action  was  brought  to  construe 
a  will.  Some  of  the  defendants  procured  an  order  ex 
parte  that  the  plaintiff  give  security  for  costs.  This 
is  a  motion  to  yacate  that  order. 

The  plaintiff  appears  in  the  complaint  both  individ- 
ually and  as  executor.  The  case,  therefore,  stands  as 
though  there  were  two  plaintiffs :  one  the  individual,  the 
other  the  executor. 

If  security  for  costs  can  be  obtained  in  such  a  case, 
under  section  3268  of  the  Code,  then  the  order  was  prop- 
erly granted  ex  parte.  If  security  from  a  non-resident 
executor,  however,  can  only  be  obtained  under  section 
3271,  then  the  order  could  only  be  granted  by  the  court, 
and  was  improperly  granted,  inasmuch  as  under  section 
3270  security  for  costs  cannot  be  required  under  section 
3268  unless  it  can  be  required  from  both  plaintiffs. 

The  question  then  resolves  itself  into  the  single  ques- 
tion; an  executor,  non-resident,  appointed  within  this 
State,  brings  an  action  against  a  resident  defendant — can 
he  be  required  to  give  security  for  costs  under  section 
3268  ?  He  is  not  personally  liable  for  costs,  except  where 
guilty  of  misconduct  or  bad  faith.  The  estate  which  he 
represents,  is  within  the  control  of  the  courts  of  this  State.  ' 
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TTig  non-residence  is,  therefore,  not  any  reason  for  requir- 
ing security  for  costs  (Hall  v.  Waterbury,  5  Abb.  N.  C. 
366). 

The    motion  to  vacate  the  order  most,  therefore,  be 
granted,  with  $10  costs. 


P.  A.  KENNEDY  COMPANY  v.  McOORMACK. 
Cttt  Court  of  New  York,  Special  Term,  October,  1888. 

§§  3160,  3268,  3269  et  aeq. 

Security  far  ooett^ — when  foreign  corporation  required  to  gite  in  dty 

court  q^  yew  York, 

The  proyisionfl  of  section  3160  of  the  Ck)de  of  Civil  Frooedore, — that 
a  **  plaintiff  in  an  action  brought  in  the  city  court,  who  has  an 
office  for  the  regular  transaction  of  business  in  person  within  the 
city  of  New  York,  is  deemed  a  resident  of  that  city,"  within  the 
meaning  of  the  sections  of  the  Code  requiring  a  non-resident 
plaintiff  to  give  security  for  costs, — does  not  apply  to  a  foreign 
corporation  having  a  place  of  business  in  said  city.  The  corpor- 
ation can  transact  business  only  by  agents,  and  cannot  in  any  case 
be  said  to  transact  it  in  person. 

A  pkiniiff  is  i»x>perly  required  to  file  security  for  costs  in  the  city 
court  of  New  York,  where  it  is  a  foreign  corporation,  notwith- 
standing it  has  a  place  of  business  in  the  city  of  New  York. 

{Decided  October  8,  1888.) 

Motion  to  vacate  an  order  requiring  the  plaintiff  to 
give  security  for  costs. 

The  action  is  brought  by  a  foreign  corporation,  and  on 
this  ground  an  order  was  made  ex  parte  requiring  it  to 
give  security  for  costs,  which  order  it  now  seeks  to  vacate. 

f  See  Note  on  SECUfiirr  fob  Costs,  4  N.  Y.  Civ,  Pro,  82. 
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Arthur  Murphy y  for  plaintiff  and  motion. 
Freeman  &  Ghreen^  for  defendant,  opposed. 

MgAbah,  Ch.  J. — Section  3160  of  the  Code,— which 
provides  that  "  a  plaintiff,  in  an  action  brought  in  the  city 
court,  who  has  an  office  for  the  regular  transaction  of 
business  *in  person'  within  tha  city  of  New  York,  is 
deemed  a  resident  of  that  city  within  the  meaning  of  sec- 
tions 32C8  and  S269  of  the  act,"  in  reference  to  security 
for  costs, — does  not  apply  to  a  foreign  corporation  haying 
a  place  of  business  in  this  city.  A  corporation  can  transact 
business  only  through  agents,  and  can  not  in  any  case  be 
said  to  transact  it  ''  in  person."  This  is  particularly  so 
with  a  foreign  corporation,  which  can  not  migrate,  but 
but  must  live,  and  have  its  being  in  the  place  of  its  crea- 
tion. Section  3160  was  evidently  intended  to  apply  to 
natural,  and  not  to  artificial  persons — to  those  who  do 
business  "  in  person,"  not  to  those  who  necessarily  do 
it  through  agents.  The  distinction  is  not  subtle,  but 
obvious.  It  is  observable  in  section  3268,  which  treats  of 
"foreign  corporations"  as  well  as  "  persons  residing  with- 
out the  State,"  a  useless  duplication  of  terms  if  these 
phrases  are  to  be  held  to  mean  one  and  the  same  thing. 

The  order  requiring  the  plaintiff  to  file  security  for 
costs  was  properly  made,  and  the  motion  to  vacate  it 
must  be  denied,  without  costs. 
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ABEL  ET  AL.  V.  BRADNER  and  Anotheb,  Impleaded,  etc. 

Supreme  Coubt,  Fifth  Department,  Livingston  Countt, 

Special  Term,  May,  1888. 

§§  3269,  3272. 

Security  for  costs — riglU  to,  wheti  absolute — locales. 

In  all  the  oases  mentioned  in  the  Code  of  Civil  Procednre,  section 
3269,  the  defendant  may  reqnire  the  plaintiff  to  give  security  for 
costs  as  a  matter  of  absolnte  right,  and  the  conrt  has  no  discre- 
tion, but  mnst  make  an  order  therefor;  but  whenever  the  appli- 
cation therefor  has  been  nnnsnallj  delayed,  the  granting  of  it 
rests  in  the  sound  discretion  of  the  conrt.  The  defendant's  right 
to  acquire  security  may  be  lost  by  laches  and  his  neglect 
promptly  to  avail  himself  of  such  benefits. 

Where,  upon  the  hearing,  in  April,  1888,  of  a  motion  to  reqnire  the 
plaintiffs  in  an  action  to  give  security  for  costs  on  the  ground 
that  they  had,  since  the  commencement  of  the  action,  become 
non-residents,  it  appeared  that  they  were  all  non-residents  in  Sep- 
tember, 1887;  that  thereafter,  and  before  applying  for  security, 
an  interlocutory  judgment  was  entered,  a  copy  duly  served,  and 
several  hearings  had  before  a  referee  appointed  thereby,  aud  it 
did  not  appear  when  the  defendant  acquired  knowledge  of  the 
plaintifi's  non-residence, — HeUly  that  no  presumption  would  be 
indulged  in  favor  of  the  defendant  as  to  when  he  obtained  ku owl- 
edge  of  the  non-residence  of  the  plaintifGs;  that  the  delay  of  the 
defendant  in  applying  for  security  must  defeat  his  application 
therefor. 

Fitzsimmons  v,  Curley  (6  N.  Y,  Civ,  Pro,  156);  McDonald  v,  Peet 
(7  Id.  200).  followed. 

Where,  at  the  time  of  the  making  of  a  motion  by  the  defendants  in 
an  action  that  the  plaintiffs  be  required  to  give  security  for  costs 
on  the  ground  that  they  had,  since  the  commencement  of  the 
action,  removed  from  the  State,  an  interlocutory  judgment  had 
been  entered,  awarding  costs  against  the  defendants,  and  in  favor 
Vol.  XV.— 16. 
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of  the  plaintifOs,  and  directing  a  reference  and  an  accounting  with 
respect  to  rents  and  profits  of  certain  real  property  received  bj 
the  defendants, — Held,  that  said  judgment  would  defeat  the 
motion  for  security  for  costs. 

Butler  r.  Wood  (10  How,  Pr.  313);  Flint  r.  Van  Dusen  (14  Hun, 
440);  Brackett  r.  Griswold  (46  Id,  442),  followed. 

{I decided  May  10.  1888.) 

Application  by  defendants  for  an  order  requiring  the 
plaintiffs  to  give  security  for  costs,  on  the  ground  that 
they  had,  since  the  commencement  of  the  action,  become 
non-residents  of  the  State,  and  for  an  order  staying  their 
proceedings  until  such  security  is  given. 

This  action  was  brought  to  recover  a  judgment  declar- 
ing that  the  defendant  Holder,  as  assignee  for  the  benefit 
of  creditors  of  the  defendant  Bradner,  holds  the  title  to 
certain  property  in  trust  for  the  plaintiffs,  and  requiring 
him  and  the  defendant  Bradner  to  account  for  the  rents, 
issues  and  profits  thereof. 

Interlocutory  judgment  was  entered  on  January  6, 
1887,  in  favor  of  the  plaintiffs,  granting  them  the  relief 
sought,  and  awarding  them  costs  against  the  defendants. 

An  appeal  was  thereafter  taken  from  this  judgment  to 
the  general  term  of  the  supreme  court,  in  the  fifth  depart- 
ment, which,  in  October,  1887,  filed  an  opinion  (reported 
11  ^.  Z  St.  Bcp.  246)  affirming  the  judgment,  but  modify- 
ing it  in  form. 

On  this  decision  an  interlocutory  judgment  was  en- 
tered November  11,  4.887,  wliich  granted  the  plaintiffs 
costs,  directed  that  the  defendants  Bradner  and  Holder 
convey  the  premises  in  question  to  them,  and  ordered  a 
reference  to  take  an  account  of  the  rents,  issues  and  profits, 
received  by  the  defendants,  and  of  the  taxes  and  insurance 
paid  by  them,  and  also  to  take  proof  with  respect  to  cer- 
tain equitable  liens  which  the  defendant  Bradner  asserted 
that  he  had  upon  said  premises. 

A  copy  of  this  judgment  was  thereafter  duly  served 
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upon  the  defendants,  and  several  hearings  had  before  the 
referee  therein  named.  During  the  pendency  of  this  re- 
ference the  defendants  made  this  motion,  is  upon  which  it 
appeared  that  at  the  time  of  the  commencement  of  the 
action,  the  plaintiffs  were  all  residents  of  Monroe  county, 
in  the  State  of  New  York  ;  that,  in  the  Spring  of  1887,  the 
plaintiff  Thurlow  W.  Abell  removed  to  the  State  of  Min- 
nesota, and  that,  in  August  or  September,  1887,  the  other 
plaintiffs  removed  to  the  same  place.  This  motion  was 
'  made  in  April,  1888! 

Other  facts  appear  in  the  opinion. 

J.  A.  Vanderlip,  for  defendants  and  motion. 

E.  Harris  (Harris  d'  Harris y  attorneys),  for  plaintiffs, 
opposed. 

Angle,  J. — Section  3269,  Code  Civil  Procedure,  pro- 
vides that  the  defendant  may  require  security  for  costs  to 
l3e  given,  where  after  the  commencement  of  the  action  the 
plaintiff  ceases  to  be  a  resident  of  the  State,  and  section 
3272  provides  that  where  security  for  costs  is  required  to 
be  given,  the  court  in  which  the  action  is  pending,  or  a 
judge  thereof,  upon  due  proof  by  affidavit  of  the  facts, 
must  make  an  order  requiring  the  plaintiff  to  give  such 
security. 

It  is  abundantly  settled  that  in  the  cases  mentioned 
in  section  3269  the  defendant  nSty  require  security  for 
costs  as  a  matter  of  absolute  right,  and  that  the  court  has 
no  discretion,  but  must  under  section  3272,  make  the  order 
for  security.  But  wherever  the  application  therefor 
has  been  unusually  delayed,  the  granting  of  it  rests  in  the 
sound  discretion  of  the  court,  and  the  defendant's  right 
to  require  security  may  be  lost  by  laches  and  his  neglect 
promptly  to  avail  himself  of  such  benefit  (4  A\  Y.  Civ. 
JPro.  82,  note,  and  cases  cited). 
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Since  the  authorities  in  that  note  collected,  the  fol- 
lowing, pertinent  to  the  question  of  delay  and  waiver,, 
have  followed  in  the  same  direction. 

In  Fitzsimmons  v.  Curley  (6  N.  Y.  Civ,  Pro,  156), 
where  it  was  claimed  that  the  plaintiff  had  become  a- 
non-resident  since  the  commencement  of  the  action,  the 
court  said  :  "  We  are  also  of  the  opinion  that  the  defend- 
ant, by  proceeding  with  the  trial  before  Judge  Freedman, 
waived  hi8  right  to  the  security.  So  for  aa  appears,  he, 
knew  all  about  the  facts  he  has  stated  in  his  affidavit, 
prior  to  commencing  the  trial,  and  knowing  all  those  facta 
he  proceeded  with  the  trial,  and  did  not  make  this  appli- 
cation until  Judge  Fkbedman  had  suspended  the  trial  and 
ordered  certain  issues  to  be  tried  by  a  jury.  It  was  then 
too  late."  In  the  present  case,  the  defendant,  not  dis- 
closing, when  he  acquired  the  knowledge,  that  plaintiffis 
had  become  non-residents,  no  presumption  is  to  be- 
indulged  in  his  favor  as  to  when  he  obtained  the  knowl- 
edge. They  were  all  non-residents  as  early  as  September, 
1887,  and  since  then,  and  before  making  this  application,, 
the  interlocutory  judgment  on  the  decision  of  the  general 
teim  has  been  entered,  and  the  hearing  before  the  ref- 
eree has  been  entered  upon. 

In  McDonald  v,  Peet  (7  N.  7.  Civ,  Pro.  200),  the 
action  was  commenced  July  31, 1883,  by  the  plaintiff  who 
was  known  to  the  defendants  to  be  a  non-resident,  but 
they  did  not  move  for  security  until  February  15, 1884, 
and  it  was  held  that  {^though  the  right  to  security  was 
absolute,  not  resting  m  the  discretion  of  the  court,  yet 
that  it  was  lost  by  laches  which  operated  as  a  waiver. 
That  case  differs  from  the  present,  in  that  it  appeared 
that  defendants  knew  of  the  non-residence  of  the  plaintiff 
when  the  action  was  commenced.  I  am  led  to  the  con- 
clusion that  the  delay  of  defendant  must  defeat  thia 
motion. 

Another  point  is  made  against  this  motion,  viz.,  that 
the  interlocutory  judgment  against  the  defendants  must 
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defeat  it  This  would  certainly  have  been  so  under  the 
Revised  Statutes  (Butler  v.  Wood,  10  How.  Pr.  313; 
Flint  V.  Van  Deusen,  24  Hun,  440).  In  a  ease  arising 
under  section  3276,  where  the  language  is  as  imperatiye 
on  the  court  to  grant  the  order  as  it  is  in  section  3272,  it 
was  held  that  a  judgment  against  the  defendant  should 
defeat  his  motion  (Brackett  v,  Griswold,  46  Hun^  442 ; 
citing  Flint  v.  Van  Deusen,  supra).  And  I  am  inclined  to 
ihe  opinion  that  this  point  is  good  in  the  present  case. 
Motion  denied,  with  $10  costs. 


CHURCHMAN  v.  MERRITT. 

SuPREMS  CoxmT,  First  Depabtment,  New  Yoke.  County, 

Special  Teem,  July,  1888. 

§  3268  et  acq. 

Security  for  oosta  ■■  right  to  require  not  absolute — when  appHocUion/or, 

denied. 

The  right  of  a  defendant  to  require  a  non->reBident  plainiifr  to  give 
seotirity  for  oosts  is  not  absolute,  bat  dependent  upon  the  circom* 
stances  made  to  appear  in  sapport  oLthe  appUcation. 

Todd  V.  Marsilj  (26  Weekly  Dig.  244),  followed. 

Where  it  appeared  that  a  plaintiff  in  an  action,  who  resided  in  Phila- 
delphia, had  property  amonnting  in  all  to  some  $40,000  in  this 
city*  which  is  practically  beyond  her  disposition  and  control,  and 
snbject  to  any  judgment  for  costs  which  might  be  awarded  in 
the  action  against  her,  and  that  so  far  as  disposing  of  said  proper- 
ty, the  plaintiff  was  practically  in  the  hands  of  the  defendant, — 
Held,  that  the  court  had  power  to  and  should  vacate  an  order 
requiring  the  plaintiff  to  give  security  for  costs. 

iDecided  July  9, 1888.) 
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Motion  to  vac*ate  an  order  requiring  the  plaintiff  to^ 
give  security  for  costs  on  the  ground  of  non-residence. 

This  action  was  brought  to  reform  a  mortgage  given 
by  the  defendant  to  Edward  H.  Brown,  as  trustee  of  the 
plaintiE  The  defendant  procured  an  order  requiring  the 
plaintiff  to  give  security  for  costs  on  the  ground  that  she 
was  a  non-resident,  and  the  plaintiff  thereupon  made  this 
motion,  showing  in  her  affidavits  that  she  had  within  this 
State  property  worth  about  $40,000,  which  was  so  situated 
that  she  could  not  readily  dispose  of  it. 

Other  facts  appear  in  the  opinion. 

James  E.  Chandler^  for  plaintiff  and  motion. 

Marshall  P,  Stafford^  for  defendant,  opposed. 

O'Brien,  J. — ^An  order  was  granted  herein  ex  parte 
requiring  the  plaintiff  to  give  security  for  costs,  upon  an 
affidavit  showing  that  the  plaintiff  is  a  resident  of  the 
State  of  Pennsylvania.  This  motion  comes  up  on  an 
order  to  show  cause  granted  by  the  same  justice  to  vacate 
the  order  upon  the ,  ground  that,  although  plaintiff  is  a 
non-resident,  she  should  not  be  required,  in  view  of  the 
facts  presented,  to  give  such  security.  It  would  appear 
from  the  affidavits  that  the  plaintiff  is  a  resident  of  Phila- 
delphia, and  has  property  in  all  amounting  to  some 
$40,000  in  this  city,  which  is  pBactically  beyond  her  dis- 
position or  control,  and  subject  to  any  judgment  for  costs 
that  might  be  awarded  herein,  and  that  so  far  as  dispos- 
ing of  this  property,  the  plaintiff  is  practically  in  the^ 
hands  of  the  defendants,  who  now  ask  her  to  furnish 
security  for  costs.  Upon  these  facts,  unless  the  right  of 
the  defendant  to  require  security  is  absolute,  the  couri 
should  not,  in  the  exercise  of  a  sound  discretion,  require 
the  security  to  be  given.     This  presents,  therefore,  but 
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the  simple  question  as  to  whether  the  right  of  the  defend- 
ant to  require  security  for  costs  under  section  3268  is 
absolute,  or  dependent  upon  the  circumstances  of  the  case. 
The  general  term  of  this  department  in  a  Per  Curiam 
opinion  (Todd  v.  Maxsily,  26  Week.  Dig.  244)*  hold  that 
by  the  construction  required  to  be  given  to  section  3268 
of  the  Code,  the  right  of  the  defendant  to  security  for 
costs  is  not  absolute,  but  dependent  upon  the  circum- 
stances made  to  appear  in  support  of  the  application. 

The  motion  to  vacate  the  order  requiring  the  plaintiff 
to  give  security  for  costs  is,  therefore,  granted,  without 
costs. 

*  In  the  case  of  Todd  v.  Marsily,  above  referred  to,  an  action 
was  commenced  in  Jnly,  1886.  by  the  service  of  a  summons  and  copy 
complaint,  and  was  brought  by  an  assignee  in  bankruptcy  to  have  a 
certain  judgment  recovered  by  a  bankrupt  firm  in  the  court  of  com- 
missioners of  Alabama  claims,  declared  to  be  in  him  and  to  restrain 
and  enjoin  the  defendants  from  collecting  the  same  or  any  part 
thereof. 

An  answer  was  thereafter,  in  October,  1886,  duly  served,  and,  on 
October  80,  an  order  was  made  upon  application  of  the  defendants, 
requiring  the  plaintiff  to  give  security  for  costs  in  the  sum  of  $250, 
on  the  ground  that  he  was  an  assignee  in  bankruptcy,  or  show  cause 
on  November  9, 1886,  why  he  should  not  be  required  to  give  such 
security.  On  November  9,  security  not  having  been  given,  the 
motion  to  require  the  plaintiff  to  give  security  came  on  for  hearing, 
and,  after  hearing  the  parties,  an  order  was  made  by  the  special  term 
(Tan  Bbunt,  P.  J.),  on  November  9,  1886,  vacating  the  order  of 
October  80,  and  denying  the  motion  for  security  for  costs  *'  upon  the 
g^round  of  laches."  Thereafter,  the  defendants  appealed  from  said 
order,  and  the  general  term  on  March  2,  1887,  in  the  first  depart- 
ment, filed  the  following  opinion. 

p£B  CuBiAM. — (Bbady.  Daioels  and  Babtlett,  JJ.). — By  the 
oonstruotion  required  to  be  given  to  section  8268  of  the  Code,  the 
right  of  the  defendant  to  security  for  costs  is  not  absolute,  but 
dependent  upon  the  circumstances  made  to  appear  in  support  of  the 
application.  In  this  case,  the  facts  were  such  as  to  justify  the  denial 
of  the  appfication. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

2>.  M.  Porter^  for  defendants  -  appellants.  //.  I).  HoUJikiHs,  for 
plaintiff-respondent. 
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MADDOCK  I'.  STEVENS. 

SUFBEME  COUBT,  FiBST  DePABTMENT,    NeW   ToBK   CoCUTX, 

Special  Tebx,  Octobeb,  1888. 
§  1275. 

Judgment  hy  confession — y^hen  cannot  be  entered  on  day  of  defendants 

death, 

A  judgment  by  oonlession  cannot  be  entered  after  the  defendant's 
death,  althoogh  on  the  same  day  that  he  died  ;  the  doctrine  that 
thehiw  will  not  ordinanlj  inquire  into  fraotionB  of  a  day  has  no 
application  to  such  a  case. 

(Decided  October,  1888.) 

Motion  by  F.  P.  Osbom,  the  executor  of  the  defendant, 
to  set  aside  a  judgment  entered  aigainst  such  defendant 
on  confession. 

On  October  29, 1888,  at  2L57  p.  m.  the  plaintiff  herein 
entered  judgment  against  the  defendant  for  $5,000  dam- 
ages and  $16.75  costs  and  disbursements  upon  a  confes- 
sion duly  made  and  signed  by  the  defendant.  This 
confession  was  given  for  money  actually  loaned  by  the 
plaintifi  to  the  defendant  upon  his  personal  credit  and 
which  was  unpaid  at  the  time  of  giving  the  confession. 
The  confession  was  made  for  the  avowed  piirpose  of  giv- 
ing the  plaintiff  a  preference  over  the  other  creditors  of 
the  defendant.  The  defendant  died  on  the  same  day  that 
the  judgment  was  entered,  at  about  eight  o'clock  A.  m., 
leaving  a  last  will  and  testament,  which  was  subse- 
quently admitted  to  probate  by  the  surrogate  of  New 
York  county,  and  upon  which  letters  testamentary  were 
issued  to  F.  P.  Osborn,  his  sole  executor.    It  appeared 
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upon  this  motion  that  the  entire  estate  left  bj  the  defend- 
ant  was  less  than  $10,000,  and  that  his  debts  amounted  to 
npwards  of  $70,000,  owing  to  about  fifty  persons,  chiefly 
for  merchandise,  and  that,  when  the  judgment  was  entered, 
the  attorney  for  the  plainti£^  although  he  knew  that  the 
defendant  was  ill,  had  no  knowledge  of  his  death. 

Coudeni.  Brothers^  for  defendant's  executor  and  motion. 

Samud  Broum,  for  plaintiff,  opposed. 

Babbett,  J. — ^The  judgment  here  was  entered  in  plain 
Tiolation  of  the  terms  of  the  statute  {Code  Civ.  Pro. 
§  1275).  This  section  expressly  provides  that  judgment 
by  confession  shall  not  be  entered  after  the  defendant's 
death.  It  is  undisputed  that  the  present  judgment  was 
entered  after  the  defendant  s  death.  The  doctrine  that 
the  law  will  not  ordinarily  inquire  into  fractions  of  a  day 
has  no  applicability.  That  was  not  the  doctrine  upon 
which  a  judgment  on  warrant  of  attorney  was  allowed  to 
be  entered  after  the  death  of  the  defendant  The  latter 
was  accomplished  by  the  fiction  of  relation,  and  the  war- 
rant was  held  good  as  of  the  preceding  term,  whether 
entered  on  the  day  of  death  or  at  a  later  period.  The 
same  rule  in  substance  applied  to  death  after  an  accepted 
offer  to  allow  judgment  (Code  Civ.  Pro.  §  763).  There  may 
not  seem  any  good  reason  why  judgment  should  be 
authorized  after  death  in  the  case  of  an  accepted  offer,  ; 

and  forbidden  in  the  case  of  confession.     But  that  is  the  ^ 

statute.    I  see  no  escape  for  the  plaintiff     The  defendant  ^ 

was  dead  when  the  confession  was  taken  to  the  clerk's 
office,  and  the  law  said  that  it  should  not  be  entered 
The  court  cannot  inquire  into  the  equities  and  construe 
the  statute  to  suit  the  possible  justice  or  injustice  of  each 
case.     The  act  was  forbidden,  and  that  must  be  decisive. 
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FARMERS'  &  MERCHANTS'  NATIONAL  BANK  OF 

BUFFALO  V.  ROGERa 

SuPEBioB  Court  op  Buffalo,  Special  Tebm,  June,  1883. 

§§  481,  484,  1775,  3339,  3343. 

Piefidbig — ichen   amijjiitint  alleges   onuses  cf  action — aUegations   iis  U? 

incorj)orcUion — uniting  legal  and  eqvitable  causes  of  action — 

demurrer — when  sustained — informality  not  a 

ground  for. 

Where  a  complaint  alleges  the  making  and  delivery  of  a  note  hj 
the  defendant  to  the  plaintiff,  the  turning  over  of  stock  as  collat- 
eral security  for  its  payment,  the  non-payment  of  the  note  when 
due,  and  that  the  stock  has  not  been  sold  nor  the  lien  thereon 
foreclosed,  and  asks  as  relief,  for  judgment  for  the  amount 
of  the  note,  and  that  the  stock  be  sold  and,  the  proceeds  applied 
to  the  payment  of  the  judgment, — Hekl,  that  a  good  cause  of 
action  was  stated,  and  the  court  could  grant  on  the  trial  such  relief 
as  the  evidence  should  warrant;  that  the  fact  that  the  plaintiff 
could  sell  the  stock  without  action  did  not  prevent  his  coming 
into  court  and  asking  its  direction  in  the  matter  ;  that  this  was 
the  more  usual  and  the  proper  practice  in  such  cases,  and  that 
two  causes  of  action — one  legal  and  the  other  equitable— had  not 
been  improperly  joined. 

In  such  a  case,  the  fact  that  the  complaint  fixes  no  value  for  the 
stock  is  not  material. 

The  distinction  between  legal  and  equitable  cases  has  long  since  been 
abolished,  and  the  plaintiff  may  now  unite  in  the  same  complaint 
two  or  more  causes  of  action,  whether  or  not  they  are  such  as 
were  formerly  denominated  legal  or  equitable,  or  both.  Although 
calling  for  different  modes  of  trial,  they  may  nevertheless  be 
joined  in  the  same  complaint 

A  demurrer  to  a  complaint  for  insufficiency,  can  be  sustained  only 
when  it  appears  that,  admitting  all  the  facts  alleged,  it  contains 
no  cause  of  action  whatever.  It  is  not  a  ground  of  demurrer,  that 
the  facts  are  imperfectly  or  informally  alleged. 
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A  complaint  in  an  action  bronght  hj  a  corporation,  is  demnrrable, 
where  it  fails  to  state,  and  it  does  not  appear  therefrom,  whether 
the  plaintiff  is  a  foreign  or  a  domestic  corporation. 

Hafl6ier  r.  Gramme  (10  JV;  F.  Civ.  Pro.  176).  not  foDowed.  First 
National  Bank  of  Northampton  v.  Doying  (11  ^T.  V.  Civ.  Pro. 
61) ;  Lee  v.  La  Compagnie  Universelle  (2  X.  F.  Si.  Rep.  612) ; 
Baker  v.  Star  Printing  Co.  (3  MnMy  Law  Bid.  29) ;  Clegg  v. 
Chicago  Newspaper  Union  (8  N.  F.  Civ.  Pro,  401),  followed. 

In  an  action  by  a  national  bank,  the  complaint  is  insufficient  if,  after 
alleging  that  it  is  a  corporation  organized  under  the  laws  of  the 
United  States,  it  fails  to  state  where  it  is  located. 

Where,  in  an  action  by  a  national  bank,  the  complaint  alleged  that 
it  is  a  corporation  organized  under  the  laws  of  the  United  States; 
that  it  had  been  doing  business  in  Buffalo,  N.  Y.,  upwards  of  ten 
years  ;  and  its  name,  recited  in  the  complaint,  contained  the  words, 
"  of  BuffieJo.*' — IleUi,  that  this  was  sufficient  to  show  that  it  was 
located  at  Buffiilo,  N.  Y.,  and  to  warrant  the  court  in  holding  the 
complaint  substantially  complied  with  the  Code  of  Civil  Proce- 
dure, section  1775,  in  that  respect. 

{Decided  June  29.  1888.) 

Demurrer  by  defendant  to  complaint. 

The  facts  appear  in  the  opinion. 

L.  F.  &  O,  W.  Botcen,  for  defendants  and  demurrer. 

George  L.  Lcima  {Lewis  cf  Moot^  attorneys),  for  plaint- 
iff, opposed. 

Trrus,  J. — ^The  defendant  sets  up,  as  grounds  of  demur- 
rer to  the  complaint,  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  that  it  does  not  allege 
whether  the  plaintiff  is  a  domestic  or  foreign  corporation, 
as  required  bj  section  1775  of  the  Code,  and  that  two 
inconsistent  causes  of  action  are  improperly  joined. 

The  complaint  contains  a  general  allegation,  that  the 
plaintiff  is  a  corporation,  organized  under  the  National 
Banking  Act  of  the  United  States ;  that  the  defendant 
made  his  promissory  note  for  $5,000,   payable  to  the 


^ 
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plaintiff,  at  said  bank»  for  value  reoeiyed,  with  interest. 
Following  the  note,  and  on  the  same  paper  on  which  it  is 
written,  is  an  agreement  which  recites,  that  the  defendant, 
having  deposited  with  the  bank,  as  collateral  security, 
certificate  No.  256,  for  100  shares  of  the  capital  stock  of 
the  New  York  Steam  Company,  giving  the  plaintiff  full 
power,  in  case  of  default  in  the  payment  of  the  note  at 
maturity,  to  sell  the  stock  at  private  or  public  sale,  and 
apply  the  proceeds  to  the  payment  of  the  note.  The  com- 
plaint further  alleges,  that  the  note  was  not  paid  at  matu- 
rity, and  that  the  stock  has  not  been  sold,  or  the  lien  fore- 
closed, and  demands  judgment  for  $5,030,  and  that  the 
lien  upon  the  stock  be  foreclosed,  and  that  the  plaintiff 
have  such  other  relief  as  may  be  proper. 

The  complaint  alleges  a  good  cause  of  action,  and  the 
court  could  grant  such  relief  on  the  trial  as  the  evidence 
would  warrant.  There  is  no  ambiguity  in  the  language 
used,  or  uncertainty  as  to  what  the  cause  of  action  is. 
The  substance  of  the  allegations  is  the  making  of  the 
note  by  the  defendant,  and  turning  over  stock  to  the 
plaintiff  as  collateral  security  for  its  payment,  and  the  non- 
payment of  the  note  when  it  became  due,  to  wit,  with  a 
prayer  for  relief,  that  the  stock  be  sold  and  the  proceeds 
applied  in  payment  of  the  judgment  establishing  the 
amount  due  on  the  note. 

From  the  fact  that  the  plaintiff  had  the  right,  under 
the  agreement,  to  sell  the  stock  without  action,  it  does  not 
follow  that  he  cannot  come  into  court  and  ask  its  direc- 
tion in  the  matter.  This  is  the  more  usual,  and  it  seems 
to  me  the  proper  practice  in  cases  of  this  kind,  and  it  does 
not  seem  necessary  to  cite  authorities  in  support  of  it 

It  is  claimed  that  two  causes  of  action,  one  legal  and 
the  other  equitable,  have  been  improperly  joined  ;  one 
being  an  action  at  law  on  the  note,  and  the  other  for  the 
foreclosure  of  a  lien,  and  for  specific  relief.  The  distinc- 
tion between  legal  and  equitable  actions  was  long  ago 
abolished,  and  the  plaintiff  may  now,  under  the  Code, 
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unite  in  the  same  complaint  two  or  more  causes  of  action, 
whether  or  not  they  are  such  as  were  formerly  denomi- 
nated legal  or  equitable,  or  both  (Code  Civ.  Pro.  §  484). 

Although  calling  for  a  different  manner  of  trial,  they 
may  still  be  joined  in  the  same  complaint  (Lattin  v.  Mc- 
Carty,  41  K  F.  107  ;  Sternberger  r.  McGovem,  56  Id  12). 

The  cases  cited  by  the  defendant  in  his  brief  are,  when 
one  cause  of  action  arose  on  contract,  and  the  other,  in 
which  the  gist  of  the  action  is  the  wrongful  act  of  the 
defendant,  and  are  not  an  authority  on  the  question  raised 
here. 

The  fact  that  the  complaint  fixes  no  value  to  the  stock 
is  not  material.  The  gist  of  the  action  is  the  promissory 
note  of  $5,000,  and  whether  the  stock  held  by  the  plaintiff 
as  collateral  security  for  the  payment  of  the  note  is  ade- 
quate for  that  purpose,  cannot  affect  the  plaintiff's  right 
to  haye  the  amount  of  the  note  determined  by  the  judg- 
ment of  the  court,  and  the  proceeds  of  the  stock  applied 
in  the  payment  thereof.  The  plaintiff  might  properly 
have  been  more  specific  in  the  statement  of  his  cause  of 
action,  but  the  fact  that  it  has  not,  furnishes  no  grounds 
of  demurrer  so  long  as  a  cause  of  action  is  stated.  A 
demurrer  to  a  complaint  for  insufficiency  can  only  be  sua- 
tained  when  it  appears  that,  admitting  all  of  the  facts 
alleged,  it  presents  no  cause  of  action  whatever  ;  and  it 
is  not  a  ground  of  demurrer  that  the  facts  are  imperfectly 
or  informally  alleged  (Marie  r.  Garrison,  83  N.  Y.  14). 

In  the  particular  referred  to  by  the  defendant  as  a 
ground  for  demurrer,  but  one  cause  of  action  is  alleged, 
and,  therefore,  in  that  particular  the  complaint  is  clearly 
8u£|cieni 

The  other  question  presented, — that  the  complaint  does 
not  state  whether  the  plaintiff  is  a  domestic  or  a  foreign 
corporation, — ^is  moi*e  serious. 

Section  1775  provides,  that  in  an  action  brought  by  or 
against  a  corporation,  "  the  complaint  must  aver  that  the 
plaintiff  or  defendant,  as  the  case  may  be,  is  a  corpora- 
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tion ;  must  state  whether  it  is  a  domestic  or  a  foreign 
corporation,  and  if  the  latter,  the  state,  country,  or  gov- 
emment  by  or  under  whose  laws  it  was  created."  The 
complaint  does  state  that  it  is  a  corporation  duly 
organized  under  the  national  banking  act  of  the  United 
States,  but  it  does  not  in  so' many  words  state  where  the 
bank  is  located  and  doing  business,  nor  that  it  is  either  a 
domestic  or  foreign  corporation. 

Section  3343  of  the  Code  defines  what  is  a  domestic 
and  what  a  foreign  corporation.  A  domestic  corporation 
is  declared  to  be  a  corporation  created  by  or  under  the 
laws  of  the  state  ;  or  located  in  the  state,  and  created  by 
or  under  the  laws  of  the  United  States.  If  the  complaint 
can  be  construed  as  alleging  that  the  plaintiff  is  located 
at  the  city  of  Buffalo,  then  I  do  not  think  it  would  be 
necessary  to  characterize  it  domestic  or  foreign,  as  does 
section  3343  of  the  Code  ;  but  the  court  may  say,  after  the 
facts  mentioned  by  the  statute  are  alleged,  that  it  is  either 
a  domestic  or  foreign  corporation.  This  portion  of  the 
section  is  not  found  in  the  former  Code,  nor  in  the  Revised 
Statutes,  and  the  courts  have  had  but  little  occasion  to 
pass  upon  it.  I  am  not  aware  that  the  court  of  appeals 
has  passed  on  the  point  here  considered.  Such  decisions 
as  have  been  rendered  are  not  entirely  harmonious,  but 
the  weight  of  authority  seems  to  be,  that  it  is  necessary 
to  comply  with  the  requirements  of  the  Code,  and  allege 
whether  the  corporation  is  one  classed  as  domestic  or  for- 
eign. 

In  Hafner  v.  Grumme  (10  N.  Y,  Civ.  Pro.  176),  the 
question  was  considered  by  the  special  term  in  this 
department,  and  Justice  Bradley  held,  that  where  the 
complaint  alleged  that  the  plaintiff  was  a  duly  organized 
corporation,  but  omitted  to  relate  whether  it  was  a  domes- 
tic or  foreign  corporation,  it  was  not  a  ground  of  demur- 
rer ;  that  the  complaint  stated  a  complete  cause  of  action, 
which  was  not  dependent  on  the  fact  whether  the  corpora- 
tion was  domestic  or  foreign ;  and  overruled  the  demurrer. 
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In  First  National  Bank  of  Northampton  v.  Doying 
(11  N.  Z  Civ.  Pro,  61),  the  general  term  of  the  court  of 
common  pleas  held,  that  where  the  complaint  alleged  that 
the  plaintiff  was  a  '^  national  banking  association  incor- 
porated and  doing  business  under,  and  by  virtue  of  an  act, 
entitled  'An  act  to  provide  a  national  currency/  '*  but  con- 
tained no  allegation  as  to  whether  it  was  a  domestic  or 
foreign  corporation,  or  where  located,  the  omission  was  a 
fatal  defect,  and  was  properly  raised  on  demurrer. 

Lee  V.  La  Compagnie  IJniverselle  (2  N.  Y,  State  Bep. 
612),  was  an  appeal  from  an  order  denying  a  motion  to 
vacate  an  attachment.  The  general  term  of  the  first  de- 
partment held  that  the  complaint  must  comply  with  sec- 
tion 1775  of  the  Code,  and  allege  the  character  of  the 
corporation. 

In  Baker  r.  Star  Printing  Co.  (3  Laiv  Bui.  29,  Judge 
Daly,  at  special  term  of  the  common  pleas,  held,  that  it 
was  a  necessary  allegation  in  the  complaint,  and  sustained 
the  demurrer. 

In  Clegg  i\  Chicago  Newspaper  Union  (8  N,  Y.  Civ.  Pro. 
401),  the  special  term  of  supreme  court  held  that,  although 
the  complaint  contained  the  allegation,  that  the  defendant 
corporation  was  a  foreign  corporation,  yet  as  it  did  not 
state  under  the  laws  of  what  State  it  was  created,  as  required 
by  section  1775  of  the  Code,  it  was  bad  on  demurrer. 

These  later  cases  seem  to  contain  no  expressions 
of  doubt  on  the  question,  and  they  must  be  regarded  as 
the  more  authoritative  statement  of  the  requirements  un- 
der this  section  of  the  Code,  and  that  the  complaint  must 
contain  an  averment  either  express,  or  such  a  statement 
of  facts,  as  that  the  court  can  determine  whether  the  law 
has  been  complied  with  in  this  respect.  The  allegation 
in  the  complaint  in  effect  is  that  the  plaintiff  corporation 
was  organized  under  the  laws  of  the  United  States.  If  it 
had  in  terms  stated  that  it  was  located  at  Buffalo,  N.  Y., 
no  question  could  be  raised,  and  the  requirements  of  the 
statute  would  be  satisfied.     It  does  aver,  however,  that 


.  • . 
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the  plaintiff  has  done  business  in  Buffalo,  N.  Y.,  upwards 
of  ten  years.  The  name  of  the  plaintiff  is  '^  Farmers'  and 
Merchants*  National  Bank  of  Buffalo/'  which  is  recited  in 
the  complaint,  and,  to  a  certain  extent,  indicates  its  loca* 
tion ;  and  this,  taken  with  the  fact  that  it  has  been  do- 
ing business  in  Buffalo  upwards  of  ten  years,  is  sufficient, 
it  seems  to  us,  to  fix  the  location  at  Buffialo,  N.  Y.,  and  to 
warrant  the  court  in  holding  that  the  complaint  does  in 
substance  comply  with  section  1775,  of  the  Code  in  that 
respect. 

The  demurrer  must,  therefore,  be  overruled,  with  leave 
to  the  defendant  to  answer. 


DUPARQUET    and    Another,    Appellants,  v.    FAIR- 
FIELD, Respondent. 

Supreme    Court,    Third   Depabtbcent,    General    Teem, 

September,  1888. 

§§  526,  526. 

Venficatiofi  of  pleadings — when  attorney's  sufficient. 

Where  a  verification  of  a  complaint  by  the  plaiotifTs  attorney  set 
forth  the  non-residence  and  absence  of  the  plaintifT  from,  the  eoimty 
in  which  the  attorney  resided,  and  also  stated  that  the  attorney's 
information  <*  as  to  idl  matters  stated  on  information  and  belieJE," 
is  derived  from  admissions  of  the  defendant  and  letters  reoeiyed 
from  plaintiff, — Ileldy  that  the  veriflication,  although  not  formal, 
was  practically  sufficient ;  that  it  was  not  necessary  for  the  attor- 
ney to  give  a  copy  of  the  letters  or  a  fall  narrative  of  the  conversa- 
tion, nor  is  it  necessary  to  specify  in  detail  the  sonroes  of  the 
information. 

{Bedded  September,  1888.) 
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Appeal  by  plaintiffs  from  a  judgment  of  the  county 
court  of  Albany  county  reversing  a  judgment  in  their 
favor  rendered  in  the  city  court  of  Albany  to  recovei: 
for  goods  sold  and  delivered  by  them  to  the  defendant. 

The  summons,  with  a  copy  of  a  complaint,  was  duly 
served  on  the  defendant  i.n  November  1, 1887.  The  com- 
plaint so  served  was  verified  by  the  plaintiff's  attorney. 
The  verification,  omitting,  venue,  signature  and  jurat,  was 
as  follows : 

"Nathaniel  B.  Spalding,  being  duly  sworn,  says 
that  he  resides  in  the  city  and  county  of  Albany,  and  that 
he  is  the  attorney  for  the  plaintiffs  in  the  above  entitled 
action;  and  that  the  foregoing  complaint  is  true  of  his  own 
knowledge,  except  as  to  the  matters  stated  to  be  alleged 
upon  information  and  belief,  and  that,  as  to  those  matters 
he  believes  it  to  be  true. 

''  Deponent  further  says,  that  the  reason  this  affidavit 
of  verification  is  not  made  by  said  plaintiffs  is  that  neither 
of  them  are  or  reside  within  the  county  of  Albany,  which 
is  the  county  where  deponent  resides. 

"  Deponent  further  says,  that  his  information  as  to  all 
matters  stated  upon  information  and  belief  is  derived 
from  the  admissions  of  the  defendant  to  this  deponent  and 
from  letters  received  from  said  plaintiff  concerning  the 
matters  set  forth  in  said  complaint." 

On  November  7,  1887,  the  return  day  named  in  the 
summons,  the  defendant  failed  to  appear,  and  thereupon 
the  judgment  was  rendered  in  the  city  court  upon  filing 
the  summons  and  varified  complaint,  and  proof  of  service 
thereof,  in  favor  of  plaintiffs  and  against  defendants  for 
$122.29  damages  and  costs. 

The  defendant  duly  appealed  from  that  judgment  to 
the  county  court  of  Albany  county,  and  it,  on  January  21, 
1888,  rendered  a  judgment  reversing  the  judgment  of  the 
city  court  and  awarding  the  defendant  $27.33  costs.  The 
plaintiffs  thereupon  took  this  appeal 
Vol,  XV.— 17. 
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Geonje  H,  Stevens^  for  plaintiffs-appellants. 
W.  C.  McHarg^  for  defendant-respondent 

Learned,  P.  J. — ^A  plaintiff  may  allege  all  his  com- 
plaint on  information  and  belief,  and  then  may  verify  it 
Li  that  case,  there  is  really  no  fact  positively  sworn  to. 

This  shows  that  the  verification  of  a  complaint  (simply 
as  a  complaint)  is  quite  different  from  affidavits  upon 
"which  orders  of  arrest  and  the  like  can  be  granted.  In 
the  latter,  there  must  be  positive  statements  of  facts  from 
which  the  court  can  form  its  opinion. 

But  in  the  case  of  a  complaint  no  action  can  be  had 
against  the  defendant  until  he  has  been  served  with  a  copy 
and  has  had  an  opportunity  to  answer.  And  when  he 
answers  he  does  not  answer  any  matters  stated  in  the  veri- 
fication but  only  the  allegations  of  the  complaint  itseli 

Now  in  this  case  the  plaintiff's  attorney  has  stated  his 
belief  in  those  points  of  the  complaint  which  are  alleged 
on  information  and  belie!  He  has  stated  that  his  infor- 
mation came  from  letters  of  the  plaintiff  and  conversations 
with  the  defendant.  Such  letters  and  conversations  are 
therefore  the  ground  of  his  belief.  For  he  says  his  belief 
rests  on  information,  and  he  gives  the  source  of  his  infor- 
mation. Nor  has  it  ever  been  thought  necessary  to  specify 
in  detail  the  information.  It  would  be  a  useless  labor  for 
the  attorney  in  such  a  case  to  give  a  copy  of  the  letters  or 
a  full  narration  of  the  conversations. 

The  defendant  cannot  suffer.  He  has  only  to  deny  the 
complaint,  if  it  be  untrue.  If  it  is  true,  then  he  should 
make  no  denial. 

The  verification  only  requires  him  to  verify  his  answer. 
If  he  cannot  do  this,  he  ought  not  to  defend. 

"We  are  of  opinion  that  the  verification  of  the  com- 
plaint, though  not  quite  formal,  was  practically  sufficient 

The  judgment  of  the  county  court  is  reversed,  and  that 
of  the  city  court  affirmed,  with  costs. 

Landon  and  Inoalls,  JJ.,  concurred. 
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THOMAS  F.  METON  AND  SONS.  LIMITED,  v. 
ISHAM  WAGON  COMPANY. 

Sxn>BEME    COXTBT,     ThIRD    DEPARTMENT,    CUNTON    OOUNTT, 

SpeciaIi  Tebm,  July,  1888. 


§  625. 

VeriflccUion — by  wJiom  made  on  helialf  of  conrporcdioa — mcmaging 

ctgetit  not  an  offioer  of  corporation, ' 

Where  the  yerifioation  to  an  answer  in  an  action  against  a  domestic 
corporation  was  made  in  the  usual  form  bj  one  who  was  therein 
described  as  "  general  manager  *'  of  the  defendant,  and  the  nature 
of  his  duties  did  not  appear, — Held,  that  the  rerification  was  in- 
sufficient  and  the  pleadings  conld  properly  be  treated  as  unyeri- 
fied  ;  that,  to  be  sufficient,  the  yerification  must  be  made  bj  an 
officer  of  the  defendant ;  and  that  a  general  manager  was  not  an 
officer* 

*  The  following  case  bears  upon  this  same  question. 

KELLY  V.  THE  WOMAN  PUBLISHING  COMPANY. 

CiTT  Ck>rBT  OF  New  York,  Sfbciaij  Tebm,  Octtobeb,  1888. 

526. 


Verifloatiofi  by  domestic  corporation''''When  insttfflcient. 

Where,  in  an  action  against  a  domestic  corporation,  the  defendant 
seryed  an  answer  yerified  by  one  G. ,  who  stated  in  his  affidayit 
of  yeriflcation  that  he  was  "  the  former  president  of  the  defend- 
ant ;  that  all  the  officers  of  the  defendant,  including  deponent, 
tendered  their  resignations  from  office  in  said  defendant  prior  to 
the  commencement  of  this  action,  and  no  other  officers  haye  yet 
been  elected  or  chosen  in  their  places," — Held,  that  this  yeriflca- 
tion was  insufficient ;  that  a  yeriflcation  of  a  pleading  of  a  domes- 
tic corporation  by  an  ex-officer  is  unauthorized  and  insufficient. 

(Decided  October  8,  1888. ) 

Motion  by  defendant  to  compel  the  acceptance  by  plaintiff  of  an 
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Neither  the  "  general  manager/'  nor  the  managing  agent  of  a  corpor- 
ation is  an  officer  thereof. 

In  re  N.  Y.,  Lackawanna  &  W.  R.  R  Co.  (33  Hu7i,  149); .  Glanbens- 
klee  V.  Hamburg  &  Am.  Packet  Co.  (9  Abb.  Pi\  104),  diittingaiBhed. 

It  seems,  that  when  a  yerification  of  a  pleading  is  made  bj  an  officer 
of  a  domestic  corporation,  it  is  in  legal  effect  made  by  the  corpor- 
ation; but  when  made  bj  any  other  than  an  officer,  whether  agent 
or  attorney,  the  verification  must  show  all  the  material  allege 
tions  of  the  pleadings  to  be  within  his  x>ersonal  knowledge. 

(Decided  Jtdy,  1888.) 

Motion  to  set  aside  a  judgment  entered  by  default. 

The  facts  appear  in  the  opinion. 

BeiUy  dc  Conway,  for  defendant  and  motion. 

J.  F.  Dobie,  for  plaintiff,  opposed.  . 

answer  served  herein,  and  counter  motion  by  plaintiff  to  vacate' 
stay  of  proceedings,  and  for  leave  to  enter  judgment 

This  action  was  brought  to  recover  a  balance  alleged  to  be  due- 
the  plaintiff  from  the  defendant,  a  domestic  corporation,  for  rent. 
The  defendant,  within  the  time  allowed  for  answering  the  complaint, 
served  an  answer  containing  denials  of  material  allegations  of  the 
complaint  and  setting  forth  that  it  had  hired  the  premises  described 
in  the  complaint,  of  a  third  person,  who  had  leased  the  same  from 
plaintiff,  and  that  it  had  paid  to  such  person  the  rent  of  said  premi- 
ses in  full.  This  answer  was  verified  by  Edward  Goodenough,  whose 
verification,  omitting  venue,  jurat  and  signature,  was  as  follows : 
"  Edward  Goodenough,  being  duly  sworn,  says  that  he  is  the  former 
president  of  the  defendant ;  that  all  the  officers  of  the  defendant, 
including  deponent,  tendered  their  resignations  from  office  in  said 
defendant  prior  to  the  commencement  of  this  action,  and  no  other 
officers  have  yet  been  elected  or  chosen  in  their  place;  that  the 
foregoing  answer  is  true  of  his  own  knowledge,  except  as  to  the- 
matters  therein  stated  to  be  alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true."  The  plaintiff  returned 
this  answer  on  the  ground  that  it  was  not  sufficiently  verified  ;  and 
the  defendant  thereupon  moved  to  compel  the  acceptance  thereof. 

The  motion  was  made  upon  an  order  to  show  cause,  which  con- 
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PoTTEBy  J. — ^This  is  a  motion  to  set  aside  a  judgment  as 
by  default  upon  the  ground  that  the  answer  was  not 
properly  verified,  and  had  been  returned  to  defendant's 
attorneys  for  that  reason. 

The  defendant  is  a  domestic  corporation,  and  the 
answer  was  verified  by  Harry  S.  Isham,  and  who  in  the 
affidavit  of  verification,  swore  that  he  is  the  general  man- 
ager of  the  defendant,  and  that  the  reason  of  his  making 
the  affidavit  of  verification  is  that  the  defendant  is  a  cor- 
poration. 

Neither  the  sufficiency  or  good  faith  of  the  original 
answer,  or  of  the  amended  answer  and  the  verification  of 
the  latter,  is  involved  in  this  motion.  If  the  original 
.answer  was  properly  verified,  it  was  served  in  time  and 
gsLve  fhe  right  to  serve  an  amended  answer.  Section  525, 
subdivision  1,  provides  than  where  the  party  is  a  domestic 
corporation,  the  verification  must  be  made  by  an  officer 
thereof. 

Is  the  general  manager  of  a  domestic  corporation  an 

tained  a  stay  of  the  plaintifrs  proceedings,  and  the  plaintiff,  before 
the  return-day  named  in  the  order  to  show  cause,  procured  and 
aerved  an  order  to  show  cause  why  said  stuj  should  not  be  vacated, 
and  why  he  should  no!  be  allowed  to  enter  judgment  against  the 
defendant. 

Hy,  Huffman  Browne,  for  defendant  and  motion. 
Ckiirles  H.  Johnson,  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — The  Code  requires  that  a  verification  of  a  plead- 
ing by  a  domestic  corporation  mu&t  be  made  "  bj  an  oiiicer  thereof" 
( Code,  §  625).  A  verification  by  an  ex-officer  is  unauthorized  and 
insufficient ;  hence  the  plaintiff  was  under  no  obligation  to  accept 
the  answer  tendered,  and  the  motion  to  compel  him  to  accept  it  will 
be  denied.  The  decision  of  this  motion  makes  it  unnecessary  to 
decide  the  counter  motion  made  by  the  plaintiff.  If  the  plaintiff 
•enters  judgment,  the  corporation  may,  upon  the  proper  application, 
be  heard  as  to  the  validit  j  of  the  service  made. 

No  motion  having  as  yet  been  made  to  test  the  validity  of  the 
^(eryice.  that  question  cannot  now  be  determined.    No  costs. 
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officer  thereof?  Nothing  is  stated  in  the  affidavit  of  the 
duties  which  are  devolved  npon  or  are  performed  by  the 
affiant,  so  that  no  Iis;ht  is  furnished  by  -which  the  court 
can  see  and  determine  whether  they  are  of  an  official 
character.  I  do  not  find  the  word  '*  manager,"  in  any 
definition — or  synonym — of  the  word  **  officer/'  and  I  am 
not  aware  of  any  statute  or  act  of  incorporation,  certainly 
not  in  the  act  under  which  the  defendant  is  incorporated, 
which  uses  the  term  "  manager,"  nor  do  I  find  any  pro- 
vision naming  its  officers  or  providing  for  the  appointment 
or  election  of  officers  of  a  corporation  which  make  use  of 
the  word  manager  to  designate  an  officer. 

The  nearest  approach  to  it  is  to  be  found  in  section 
431,  subdivision  3,  where  it  is  provided  **  that  service  may 
be  made  upon  the  president  or  other  head  of  the  corpor- 
ation, the  secretary  or  clerk  to  the  corporation,  the  cash- 
ier, the  treasurer,  or  a  director  or  managiruj  agentJ** 

It  is  very  plain  from  this  provision  that  the  legislature 
did  not  think  or  assume  that  the  name  *'  manager  "  of  a 
corporation  signified  an  officer  of  a  corporation;  for,  after 
specifying  all  the  names  of  officers  of  corporations  gener- 
ally who  might  be  served  with  the  process  to  commence 
an  action  against  a  corporation,  it  further  provided  that 
such  service  might  also  be  made  by  service — ^not  upon  a 
manager,  general  or  special,  but  upon  a  vfumagiiig  agent. 

It  is  not  a  little  significant  that  section  525  requires 
that  a  verification  of  a  pleading  shall  only  be  made  by  a& 
officer  of  a  corporation,  while  section  431  of  the  Code  pro- 
vides that  an  action  may  be  commenced  by  service  upon 
any  of  the  officers  of  a  corporation,  and  also  upon  a  man- 
aging agent.  It  requires  little  or  no  knowledge  or  judg- 
ment on  the  part  of  a  managing  agent  to  receive  and 
deliver  a  summons  to  a  corporation  named  in  the  sum- 
mons as  defendant,  but  it  ordinarily  requires  a  good  deal 
to  verify  a  pleading  presenting  a  defense  to  an  action. 

But  if  it  were  reasonable  to  hold  that  the  term  *'  man- 
aging agent,"  signified  an  officer  of  a  corporation,  the  tena 
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"general  manager,"  does  not  signify  managing  agent.  They 
are  by  no  means  synonymous ;  no  more  so  than  the  words 
agent  and  manager.  If  they  are  synonymous  then  it  is 
worse  than  tautological  to  apply  or  add  the  word  '*  man- 
aging *'  to  *'  agent,"  and  quite  as  bad  as  section  431,  where 
the  names  of  all  the  officers  of  ordinary  corporations  are 
specified  and  to  them  is  added  "  managing  agent,"  would 
be  when  the  legislature  could  have  said,  if  general  mana- 
ger and  managing  agent  meant  officers,  that  service  may 
be  made  upon  the  corporation  by  delivering  the  summons 
to  any  of  its  officers. 

It  would  seem  more  reasonable  to  infer  that  the  legis- 
lature was  not  without  a  purpose  in  employing  language 
that  indicates  different  persons  in  respect  to  the  service 
of  process  upon  a  corporation  and  the  verification  of 
pleadings  by  a  corporation. 

I  am  aware  that  there  are  expressions  in  some  deci- 
sions which  have  been  cited  in  the  brief  in  support  of 
defendant's  contention.  I  have  examined  those  cases» 
and  I  do  not  think  they  sustain  such  contention. 

In  the  case  under  consideration,  the  verification  sim- 
ply states  that  the  affiant  is  general  manager  of  defendant. 
He  does  not  state  he  is  an  officer  or  even  a  managing 
agent  of  defendant. 

In  the  case  cited  bythe  defendant  in  33  Hun,  149  {In  re 
N.  Y.,  Lackawanna  <&  W.  R  K  Co.),  the  affidavit  states  that 
the  petitioner  was  a  general  land  agent,  and  officer  of  the 
company.  Upon  the  presentation  of  the  petition  thus  ver- 
ified by  an  officer  of  the  company,  the  matter  was  referred 
by  consent,  and  no  question  was  made  in  respect  to  the 
right  of  the  affiant  to  verify  the  petition  or  of  his  being  an 
officer  until  after  hearing  before  the  referee  and  the  trial  at 
special  term.  The  affidavit,  having  been  made  by  a  per- 
son describing  himself  therein  as  an  officer  of  the  com- 
pany, gave  the  court  jurisdiction,  and  proceeding  to  a  trial 
without  any  objection  was  a  waiver  of  any  defect  in  the 
verification,  and  any  latter  statements  could  not  di- 
vest the    court   of   jurisdiction,   even    if  the  affiant, — 
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who  was,  in  fact,  the  general  land  agent  in  virtue  of  the 
authority  he  was  exercising  in  acquiring  the  right  of  way 
and  the  title  to  land  necessary  for  the  use  of  the  corpora- 
tion,— was  not  an  officer.  But  if  it  may  be  inferred  that  one 
who  was  exercising  such  powers  and  duties  might  be  an  offi- 
cer of  the  corporation,  yet  in  this  case,  the  affiant  does  not 
describe  himself  as  an  agent  of  the  corporation,  or  indi- 
cate what  was  the  nature  or  character  of  the  duty  or  work 
he  was  performing  for  the  corporation. 

The  case  in  9  AW.  Pr.  104,*  also  cited  by  the  defend- 
ant, and  which  apparently  seems  to  support  the  defend- 
ant's contention,  when  examined,  does  not  sustain  it. 
The  action  was  against  a  foreign  corporation,  and  was 
commenced  by  service  of  the  summons  and  complaint 
upon  the  person  who  made  the  verification  of  the  answer 
to  the  complaint.  The  affidavit  of  verification  states  those 
facts,  and  also  states  that  the  affiant  was  managing  agent 
of  the  defendant,  and  had  charge  of  all  defendant's  busi- 
ness in  the  United  States.  The  verification  in  the  case 
cited,  was  that  of  a  foreign  corporation,  and  not,  like  the 
case  under  consideration,  a  Somestic  corporation,  and 
hence  was  provided  for  in  subdivision  3,  and  not  in  sub- 
division 1,  of  section  525. 

An  agent  qualified  as  provided  in  subdivision  3  of 
that  section,  may  verify  a  pleading,  setting  forth  his 
qualifications  in  his  affidavit,  but  none  but  an  officer  can 
verify  a  pleading  in  behalf  of  a  domestic  corporation. 

The  other  cases  referred  to  by  defendant  generally  re- 
late to  the  qualifications  of  the  affiant  to  be  set  forth  in 
the  affidavit  of  verification. 

An  examination  of  them  serves  to  confirm  the  view 
that  the  affidavit  of  verification  in  this  case  was  defective 
in  not  stating  that  the  affiant  was  an  officer  of  the  de- 
fendant, either  expressly,  or  by  stating  the  duties  he  per- 
formed, from  which  it  might  be  inferred  that  he  was  an 
officer  of  the  corporation.  Those  cases  hold,  in  brief,  that 
when  a  verification  is  made  by  an  officer,  it  is,  in  legal 
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effect,  made  by  the  corporation  of  which  he  .is  an  officer, 
but  when  made  by  any  other  than  an  officer,  whether  agent 
or  attorney,  the  verification  most  show  that  all  the  ma- 
terial allegations  of  the  pleading  to  be  verified,  are  within 
his  personal  knowledge. 

I  have  not  considered  the  matter  upon  the  merits  at 
all ;  I  doubt  whether  it  would,  under  the  order  to  show 
•cause  upon  which  this  motion  is  made,  be  proper  to  do  so. 
If  I  were  to  consider  the  merits,  the  result  might  be  more 
prejudicial  to  the  defendant  than  a  simple  denial  of  the 
motion  upon  the  insufficiency  of  the  verification. 

The  defendant  will  thus  be  left  at  liberty  to  make  his 
motion  upon  the  merits,  and  without  prejudice  by  this 
order. 

Motion  denied,  with  $10  costs  of  motion. 


!N^OBLE,  Respondent,  v,  CRANDLE,  et  al.,  Appeuants. 

Supreme  Court,  Third    Department,  General  Term, 

September,  1888. 

§  421. 

Appecarance — what  amoutits  to — seUing  aside  jwJgmsnt  for  fwn^service 

qfaummans. 

Defendants  who  baye  not  been  served  with  the  summons  in  an 
action,  and  hare  not  appeared  therein,  have  an  unqaalified  right 
to  have  the  service  of  the  summons  and  the  judgment  set  aside 
as  to  them,  and  the  judgment  cannot  stand  even  as  security. 

A  defendant  who  has  not  been  served  with  the  summons  in  an  action 
does  not  appear  therein  by  serving  a  notice  of  motion  and  affi- 
davits to  set  aside  a  judgment  entered  by  default  against  him 
because  of  such  non-service,  notwithstanding  the  attorney  signing 
the  notice  does  not  qualify  his  signature  by  saying  that  it  is  for 
the  purposes  of  the  motion  only. 

{Decideil  September,  1888.) 
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Appeal  by  the  defendants  Jennie,  Alonzo,  Hannah  and 
Minnie  Crandle,  from  an  order  of  the  Albany  county 
special  term  denying  a  motion  made  by  them  to  vacate 
and  set  aside  a  judgment  entered  against  them. 

The 'judgment  was  entered  in  this  action  against  the 
moving  defendants  and  others  by  default,  upon  proof  by 
affidavit  by  one  Benjamin  D.  Peck,  Jr.,  of  the  personal 
service  of  the  summons  on  all  the  defendants  in  the  action, 
and  upon  affidavit  of  the  plaintiff's  attorney  that  there 
had  not  been  an  appearance  by  any  of  the  defendants. 

The  moving  defendants  presented  on  their  motion 
their  own  affidavits  positively  denying  that  the  summons 
was  never  served  upon  them,  and  also  an  affidavit  of  the 
defendant  *Ellery  D.  Crandle,  showing  that  Peck  served 
the  summons  and  notice  upon  him,  and  left  the  papers 
for  the  other  defendants  with  him,  with  a  request  that  he 
m  ke  service  thereof  upon  them,  and  also  that  he  failed 
and  neglected  to  serve  the  papers  upon  the  other  defend- 
ants, and  said  nothing  about  the  action  to  any  of  them 
except  to  his  wife,  the  defendant,  Crandle.  No  papers 
were  used  upon  the  motion  by  the  respondent  in  opposi- 
tion thereto. 

The  motion  was  denied  and  leave  given  the  defendants 
to  answer,  the  judgment  to  stand  as  security.  The  de- 
fendants thereupon  took  this  appeal. 

Other  facts  appear  in  the  opinion. 

A.  L.  AndreivSy  for  defendants-appellants. 

H.  8.  Laryy  for  plaintiff-respondent. 

Learned,  P.  J. — The  positive  affidavits  of  the  moving 
defendants  show  that  the  summons  was  not  served  on 
them.  The  affidavit  of  another  defendant  shows  that  the 
papers  were  delivered  to  him  to  be  served  on  the  other 
defendants,  and  that  he  did  not  serve  them.  No  affidavits 
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are  made  in  reply.  It  must  be  taken  then  (notwithstand- 
ing the  formal  affidavit  of  servioe),  that  no  service  was 
made. 

The  defendants  then  had  an  unqualified  right  to  havo 
the  service  and  the  judgment  set  aside  as  to  them.  And 
the  judgment  could  not  stand,  even  as  security. 

The  only  question  is  whether  any  act  on  their  part  has 
waived  this  right. 

The  Code,  section  421,  seems  to  permit  only  two  modes 
of  appearing ;  the  one,  by  a  notice  of  appearance ;  the 
other,  by  service  of  an  answer  or  demurrer.  Whether, 
under  some  circumstances,  the  mere  service  of  a  notice  of 
motion  might  still  be  considered  an  appearance,  we  need 
not  say.  It  has  sometimes  been  held  that  an  appearance 
by  a  defendant  on  a  special  motion  waived  previous  defects 
(Dole  v.  Mauley,  11  How.  Pr.  138  ;  Code  Civ,  Pro. '%  424). 
But  here  the  defendants  appeared  for  a  special  purpose,  so 
far  as  they  appeared  at  alL  Their  affidavit  shows  that 
ihey  claimed  that  they  had  not  been  served,  and  desired 
to  set  aside  the  judgment  on  that  ground.  To  hold  thai 
this  notice  of  motion  was  a  general  appearance,  because 
the  attorney  did  not  qualify  his  signature  by  saying 
"attorney  for  the  purpose  of  this  motion  only,"  would  be 
too  technical  (Brett  v.  Brown,  13  AW.  Pr.  N.  S.  296  ;  Sey- 
mour V.  Judd,  2  N.  Y.  464).  If  their  nlotion  were  granted, 
there  would  be  no  action  in  -  ;hich  to  appear.  If  it  were 
denied,  it  would  be  too  late  for  them  to  appear.  So  their 
notice  could  not  be  an  appearance. 

We  think  the  order  should  be  reversed,  with  $10  costs 
and  printing  disbursements,  and  the  motion  granted,  with 
$10  costs. 
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Landok  and  Ingaij^,  JJ.,  concurred. 
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RICE,  Respondent,  v.  PENFTELD,  Appellant. 

Supreme  Coubt,  Foubth  Department,   General   Term 

July,  188a 

§  386. 

JStatuie  of  liinikUion9~^when  claim  against  sheriff /or  services  rendered^ 

barred. 

Where  a  BherifiTs  deputy  hired  one  S.  to  take  oare  of  certain  cattle 
levied  npon  under  an  execntion,  and  the  sheriff  sabsequentlj 
approyed  of  the  act  of  the  deputy  and  promised  to  pay  the  debt» 
— Held,  that  an  action  against  the  sheriff  to  recover  the  aznonnt 
due  was  not  bazred  by  the  fact  that  the  cause  of  action  arose 
more  than  one  year  before  the  commencement  of  the  actian  ;  that 
section  385  of  the  Code  of  Civil  Procedure, — providing  **  that  an 
action  against  a  sheriff  upon  a  liability  incurred  by  him  by  doing 
an  act  in  his  official  capacity,"  etc.,  must  be  brought  within  one 
year, — referred  to  a  liability  incured  by  official  mal  f easance^and  not 
to  a  liability  arising[out  of  a  mutual  contract,  voluntarily  entered 
into  by  a  sheriff  for  his  own  convenience. 

{Decided  July,  1888.) 

Appeal  by  defendant  from  a  judgment  of  the  Oneida 
county  court,  reversing  a  judgment  of  nonsuit  rendered 
by  a  justice  of  the  peace  of  the  city  of  Borne. 

This  action  was  brought  against  the  defendant,  who 
was  formerly  sheriff  of  Oneida  county,  to  recover  upon 
quantum  meruit  for  the  feeding  of  certain  cattle  levied 
upon  by  one  Henry  C.  Conrad,  a  deputy  of  the  defendant, 
under  an  execution  issued  out  of  the  supreme  court  to 
the  defendant;  the  said  Conrad  having  seized  the  cattle 
under  execution  and  left  them  with  one  Simpkins,  the 
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plaintifiTs  assignor,  to  be  fed  and  oared  for,  telling  him 
that  he  was  the  deputy  sheriff  and  that  he  would  com- 
pensate him  therefor.  It  appeared  on  the  trial  that  the 
cause  of  action  arose  more  than  one  year  before  the  com* 
mencement  of  the  action,  and  justice  of  the  peace,  before 
whom  the  action  was  tried,  non-suited  the  plaintiff  on 
this  ground.  On  appeal  to  the  county  court,  this  judg- 
ment of  non-suit  was  reversed  ;  and  from  the  judgment 
rendered  there,  this  appeal  was  taken. 

McMahon  and  Curting^  for  defendant-appellant. 

D.  E,  Powers,  for  plaintiff-respondent. 

FoLLETT,  J. — Appeal  from  a  judgment  of  a  county  court 
reversing  a  judgment  of  nonsuit  rendered  in  a  justice's 
court. 

In  February,  1885,  the  defendant  was  the  sheriff  of 
Oneida  county,  and  one  Henry  C.  Conrad  was  his  deputy. 
In  that  month  an  execution  was  issued  out  of  the  supreme 
court  and  delivered  to  said  deputy  for  collection.  The 
deputy  levied  upon  cattle  and  hired  one  Simpkins  to  care 
for  them  until  they  were  afterwards,  and  during  the  same 
month,  taken  away  by  the  deputy. 

The  evidence  is  undisputed  that  the  deputy,  in  hiring 
Simpkins,  assumed  to  act  for  the  sheriff,  who,  when  asked 
to  pay  the  debt,  instead  of  repudiating  the  act  of  the 
deputy,  promised  to  pay  the  debt  at  a  later  date.  Under 
the  evidence,  the  defendant  became  personally  liable  for 
the  debt,  and  the  plaintiff  (Simpkins*  assignee)  is  entitled 
to  recover  it  unless  an  action  is  barred  by  the  three  hun- 
dred and  eighty-fifth  section  of  the  Code  of  Civil  Procedure, 
— ^which  provides  that :  "  An  action  against  a  sheriff  or 
coroner,  upon  a  liability  incurred  by  him  by  doing  an 
act  in  his  official  capacity,  or  by  the  omission  of  an  official 
duty ;  except  the  non-payment  cf  money  collected  upon 
an  execution,"  must  be  brought  within  one  year. 
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The  term  *'npon  a  liability  incurred  by  him  by  doing 
an  act  in  his  official  capacity,"  referd  to  a  liability  incurred 
by  official  malfeasance,  but  not  to  a  liability  arising  out 
of  a  mutual  contract  voluntarily  entered  into  by  a  sheriff 
for  his  own  conyenience  with  another.  The  defendant 
might  have  personally  performed  this  service,  bmt  he 
chose  to  hire  another,  and  his  remedy  for  his  breach  of 
this  obligation*  is  not  barred  by  the  lapse  of  one  year. 

The  judgment  of  the  county  court  is  affirmed,  with 
costs. 

Habdin,  p.  J.,  and  Mabtin,  J.,  concurred. 


Estate  of  DANIEL  T.  WILLIAMS,  Deceased. 

Surbogate's  Court,  New  York  County,  July,  1888. 

§§  2530  et  seq.,  2546,  2557. 

Costs — when  executor  charged  tcith,  <f  accounting, — Referee — duty  of, 
appointed  by  surrogate, — Special  guardian — duty  of, 

Beferee8  appointed  by  a  surrogate  to  hear  and  determine  questionB 
arising  upon  the  settlement  of  accounts  of  executors  and  adminis- 
trators are  vested  with  all  the  powers  of  the  surrogate's  court,  and 
should  act  accordingly,  and  they  should  not  permit  the  proceeding 
to  be  delayed  except  for  strict  legal  cause. 

Where  one  objecting  to  the  accounts  of  an  executor  and  administrator 
does  not  promptly  proceed  to  sustain  his  objections,  a  reference 
ordered  to  hear  them  should  be  closed,  and  a  prompt  report  made 
to  the  court  of  the  facts,  whereupon  the  objections  may  be  stricken 
out  for  want  of  prosecution. 

Where  a  reference  upon  an  accounting  of  an  executor  would  isaye 
been  avoided  if  he  had  made  proper  explanation  of  his  acoonnis 
to  a  special  guardian,  and  where,  after  the  appointment  of  the 
referee,  the  executor  by  his  n^lect  and  refusal  to  appear  before 


Estate  of  WilliamB. 


the  referee,  unduly  proloags  the  proceedings, — Heldy  that  no  costs 
shonld  be  allowed  the  execntor,  and  that  all  the  costs  of  the  pro- 
ceedings should  be  charged  against  him  personally. 

If  objections  filed  to  an  executor's  account  are  idle  and  frivolous,  the 
expense  of  the  proceedings  occasioned  by  them  will  be  charged 
upon  the  contestant  personally. 

Delays  in  proceedings  before  referees  appointed  by  the  surrogate  are 
improper  on  every  ground  and  will  not  be  tolerated  in  New 
York  county ;  if  such  delays  are  acquiesced  in  by  the  referee  they 
will  be  regarded  as  conclusive  evidence  of  his  unfitness  for  his 
office. 

It  is  the  duty  of  a  special  g^uardian  upon  the  accounting  of  an  exec- 
utor to  carefully  examine  the  account  and  object  if  he  finds  it 
wrong. 

(Decided  July  20,  1888.) 

Accoanting  of  executor. 

The  facts  appear  in  the  opinion. 

Jaines  E.  Kelly,  for  execator. 

E.  T.  RixXy  for  special  guardian. 

Ransom,  Snrr. — ^The  account  of  the  executor  was  filed 
subject  to  aoj  objections  by  a  special  guardian  to  be 
appointed  on  March  1,  last.  A  special  guardian  was 
appointed  on  that  day,  who  filed  objections  to  the  form  of 
the  account  in,one  particular.  His  objections  were  sus- 
tained by  the  referee.  The  error  complained  of  could  not 
have  existed  if  the  account  had  been  prepared  with  proper 
care.  The  appointment  of  a  referee  was  demanded  by  the 
failure  of  the  attorney  for  the  executor  to  give  any  atten- 
tion to  the  requests  of  the  special  guardian  that  he  explain 
the  account,  in  those  respects  wherein  it  was  found  by 
the  referee  erroneous.  Several  attendances  before  the 
referee  were  occasioned  by  the  neglect  and  refusal  of  the 
executor  or  his  attorney  to  heed  the  notice  of  a  hearing 
before  him.  It  appears  that  finally  a  summons  (sub- 
poena?) was  obtained  from  the  referee,  and  served  on  the 
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executor  personally,  and  even  then  he  did  not  attend 
nntil  a  day  subsequent  to  that  designated  by  the  referee. 
The  real  necessities  of  a  proper  examination  of  this  exec- 
utor's account  could  have  been  disposed  of  in  one  hear- 
ing before  the  referee.  No  doubt  if  the  executor  had  done 
his  duty  he  would  have  entirely  obviated  any  reference 
at  all  by  causing  an  explanation  of  his  account  to  be  made 
to  the  special  guardian,  whose  duty  it  was  to  carefully 
examine  it,  and  to  object  if  he  found  it  wrong. 

This  is  one  of  a  large  number  of  similar  proceedings 
managed  in  substantially  the  same  way  that  this  has  been 
managed.  More  than  four  months  have  elapsed  since  this 
account  was  filed,  and  the  special  guardian  appointed, 
and  two  weeks  would  have  been  ample  to  enable  the  exec- 
utor to  finish  his  business  and  obtain  final  decree.  The 
special  guardian  has  employed  much  and  valuable  time. 
A  referee  was  required,  and  he  has  been  compelled  to 
attend  for  the  purpose  of  hearing  and  determining  any 
question  that  might  be  raised  by  the  objections  of  the 
special  guardian  ;  and  all  this  has  been  caused  by  the 
neglei;t  of  the  executor's  attorney,  for  which  the  executor 
is,  of  course,  responsible.  It  is  impossible  for  me  to  per- 
sonally hear  and  determine  all  questions  arising  upon  the 
settlement  of  the  accounts  of  executors  and  administra- 
tors. Hence,  under  the  statute  enacted  for  that  purpose 
referees  are  appointed,  and  for  the  particular  proceedii^ 
they  are  vested  with  all  the  powers  of  this  court,  and 
should  act  accordingly  (Estate  of  Stephens,  28  Week.  Big. 
132).  They  should  not  permit  the  proceeding  to  be 
delayed  except  for  strictly  legal  cause.  If  the  objector 
does  not  at  once  proceed  to  sustain  his  objections,  the 
reference  should  be  closed  and  a  prompt  report  to  the 
court  made  of  the  exact  facts,  whereupon  the  objections 
may  be  stricken  out  for  the  want  of  prosecution.  If  the 
objections  are  idle  and  frivolous,  the  expense  of  the  pro- 
ceeding occasioned  by  them  will  be  charged  upon  the 
contestant  personally.     If,  on  the  other  hand,  the  exec- 
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ntor  or  administrator,  as  in  this  prooeeding,  does  not 
diligently  prosecute  his  duty,  and  manifest  a  disposition 
to  promptly  and  economically  complete  the  trust  com- 
mitted to  his  charge,  and  act  in  accordance  therewith,  he 
will  be,  as  in  this  proceeding  he  shall  be,  required  to  pay 
the  costs  of  the  proceeding. 

Delays  in  proceedings  before  referees  appointed  by  me 
are  improper  on  every  ground,  and  shall  not  be  tolerated.. 
I  shall  regard  such  delays,  if  acquiesced  in  by  the  referee,, 
as  conclusive  evidence  of  his  unfitness  for  his  office. 

The  costs  claimed  by  the  attorney  of  the  executor, 
except  disbursements,  are  disallowed.  The  special  guard- 
ian is  allowed  $100.  The  referee  is  allowed  $30,  that 
being  the  amount  fixed  by  statute  for  the  days  spent  by 
him.  And  the  entire  cost  of  this  pisoceeding,  as  above 
taxed,  is  charged  against  the  executor  personally,  for  the 
reasons  already  given. 


Estate  op  PATRICK  WHELAN,  Deceased. 

Surrogate's  Court,  New  York  County,  June,  1888. 

§  2557. 

SurrogcUe*$  oourt—cosis — wlien  imposed  upon  contestant — what  consti-  • 

tutes  good  faith, 

A  surrogate  has  power,  and  it  is  his  duty,  to  impose  the  costs  of  a  con- 
test made  upon  the  probate  of  a  will,  upon  the  estate  or  fund,  or 
upon  the  party  making  the  contest  personally,  as  justice  requires. 

€kx>d  faith  in  contesting  tiie  probate  of  a  will,  defined. 

Instance  of  a  case  in  which  it  was  held  that  a  contest  of  the  probate< 
of  a  will  was  not  made  in  good  faith,  and  that,  therefore,  the  con- 
testant should  be  required  to  pay  the  costs  of  the  proceedings. 

{Decided  June.  13,  1888.) 
Veil,  XV.— 18. 
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Motion  to  charge  a  contestant,  with  the  costs  of  the 
proceedings  for  the  probate  of  the  decedent's  will. 

The  opinion  states  the  facts. 

John  C.  Bobinson^  for  proponent  and  motion. 
-Jf,  J.  Conndl,  for  contestant,  opposed. 
John  F.  Mclntyr€y  special  guardian. 

Bansom,  Sarr. — ^This  is  an  application  by  proponent 
to  charge  the  contestant  personally  with  the  costs  of  the 
contest.  I  am  afforded  the  opportunity  to  give  formal 
expression  of  my  views  on  the  subject  of  contests  forced 
npon  the  proponents  of  wills  by  disappointed  next  of  kin, 
who,  in  yirtue  of  our  very  liberal  statute,  may,  without 
the  shadow  of  just  cause,  compel  the  beneficiaries  under 
the  will  to  suffer  unavoidable  delay  and  expense,  whilst  a 
contestant  indulges  in  a  fishing  expedition.  The  practice 
of  filing  objections  to  wills,  without  real  cause  for  believ- 
ing that  the  decedent  was  incapable,  or  was  the  victim  of 
fraud  and  imdue  influence,  is  most  reprehensible.  In 
many  caaes-I  think  the  majority-objections  are  filed, 
and  withdrawn  at  once  the  subscribing  witnesses  are  ex- 
amined ;  and  in*  the  case  now  imder  consideration,  it  seems, 
by  the  afiBidavit  of  the  attorney  for  the  contestant,  they 
were  withdrawn  without  even  notifying  the  proponent's 
attorney,  whose  proceedings  were,  therefore,  further 
delayed,  and  additional  expense  incurred.  The  simple 
inspection  of  any  paper  propounded  for  probate  as  the 
last  will  of  a  decedent,  will  inform  the  persons  interested, 
or  their  attorneys,  whether  the  formalities  required  by 
law,  have  been  complied  with.  No  contest  need  be  insti- 
tuted for  that  purpose ;  and  if  it  is,  it  is  not  in  good  &ith. 
So,  also,  the  persons  interested  may  gain  perfect  informa- 
tion of  the  facts  within  the  knowledge  of  the  subscribing 
witnesses,  by  attending  before  the  probate  clerk  and  tak- 
ing part  in  their  examination. 


^' 
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A  contest  in  court  is  not  needed  for  that  purpose,  and 
if  instituted,  it  is  not  in  good  faith.  Good  faith  means 
much  more  than  simple  freedom  from  any  intent  to  will- 
fully block  the  expeditious  probate  of  the  paper  pro- 
pounded, or  to  hinder  and  delay  the  proceeding  for  the 
purpose  of  forcing  some  recognition  of  fancied  rights,  or 
to  grope  about  with  a  wavering  hope  that  something  may 
turn  up  which  shall  be  of  advantage.  The  means  affr)rded 
l)y  our  statutes  and  practice  are  ample  to  afford  all  per- 
sons complete  information  upon  which  to  base  a  contest, 
by  such  inquiries  as  can  be  made  before  the  probate 
•clerk.  Good  faith  means  not  only  an  earnest,  honest 
^belief  in  the  justice  of  one's  claim,  but  also,  in  the  respects 
now  under  consideration,  I  hold  it  to  be  the  conscien- 
tious exercise  of  reasonable  business  judgment  which 
should  induce  the  party  to  avoid  needless  delay  and 
expense,  by  taking  advantage  of  his  opportunity  and  the 
Tight  given  him  by  law,  to  attend  on  the  return  of  the 
citation,  and  obtain  leave  to  cross-examine  the  subscrib- 
ing witnesses.  On  the  affidavit  of  the  contestant's  attor- 
ney in  this  proceeding,  one  fact  is  made  very  plain,  to  wit: 
That  he  had  no  facts,  absolutely  none,  on  which  to  found 
a  contest,  and  his  only  hope  was  evidently  grounded  upon 
some  notion  that  delay  and  expense  might  in  some  way 
benefit  him ;  or  that  the  subscribing  witnesses^-either  or 
both — ^might  turn  out  to  be  forgetful  or  fraudulent  per- 
sons. He  surely  could  not  have  expected  to  sustain  his 
objections  by  them,  unless  they  were  one  or  both.  A  con- 
test was  not  proper  or  necessary  to  develop  any  such 
expectation  or  suspicion.  In  one  hour  or  less,  before  the 
probate  clerk,  who  is  an  assistant  to  the  surrogate,  and 
authorized  to  take  the  testimony,  and  in  duty  bound  to 
report  it  to  him  in  all  cases,  any  tsLct  justifying  such  expec- 
tations  or  suspicion,  could  have  been  made  plain.  Instead  . 
of  taking  this  course,  the  contestant  has  compelled,  by 
his  objections,  long  delay  and  considerable  labor  thrust 
upon  the  proponents  and  upon  the  court,  all  of  which 
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ought  to  have  been  avoided.  If  the  contestant  in  this 
proceeding — and  I  believe  such  would  be  the  fact  in  the 
majority  of  all  similar  proceedings — ^had  acted  in  good 
faith,  as  I  have  defined  that  expression,  this  wiU  would 
have  been  admitted  to  probate  on  the  return  day  of  the 
citation.  Nothing  has  been  done  by  the  contestant  since, 
that  might  not  have  been  done  then. 

The  law  gives  the  surrogate  the  power,  and  makes  it 
his  duty  to  impose  the  costs  upon  the  estate  or  fund,  or 
upon  the  party  personally,  as  justice  requires  {Code, 
§  2557).  In  this  proceeding,  I  have  no  doubt  that  justice 
requires  the  contestant  to  pay  the  costs,  and  I  so  decide. 
In  all  cases  of  contests,  I  shall  hold  the  contestants 
strictly  to  the  doctrine  laid  down  here  ;  and,  in  all  casea 
applicable,  I  shall  charge  the  entire  costs  upon  them. 

The  proposed  decree  presented  by  proponent's  attor- 
ney is  full  of  interlineations  and  erasures.  I  decline  to 
sign  decrees  or  orders  in  such  shape.  A  clean  copy  of 
the  proposed  decree  should  be  handed  up. 


EsTATB  OF  JAMES  CASTLE,  Degsassd. 
Subboqaxe's  Coubt,  New  Yobs  County,  August,  1888^ 

§  2557. 

(hfUs — wlien  awarded  in  surrogate's  court  against  oonleskmt  of  wiU, 

Where  the  probate  of  a  will  is  oonteeted  on  the  ground  of  testameot- 
ary  incapacity,  and  fraud,  and  undue  influence,  and  it  appeared 
that  such  objections  to  its  probate  did  not  exist,  and  that  it  was 
impossible  that  the  contestant  shordd  eyer  have  believed  in  the 
existence  thereof,  and  that  the  most  he  could  haye  hoped  for  was, 
that  some  fact  might  be  fished  ont  on  the  examination  of  wit- 
nesses on  which  he  might  base  an  argument  against  the  will,— » 
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Held,  that  the  oontestant  shonld  be  charged  with  costs  of  the 
proceedings. 

The  right  of  a  man  to  convey  his  property  by  will,  is  just  as  sacred 
as  his  right  to  convey  it  by  deed;  and  those  who  allege  fraud, 
undue  influence,  and  incapacity,  have  the  burden  of  proving  their 
allegations,  and  the  court  should  disregard  it  only  when  shifted 
by  the  application  of  well  settled  rules. 

The  proper  exercise  of  the  discretion  of  a  surrogrte's  court  in  award- 
ing costs  of  a  contest  of  a  will  against  a  contestant,  and  making 
them  payable  by  him  personally,  depends  upon  evidence  of  the 
geod  faith  of  the  decedent,  and  a  fair  prospect  of  his  success  that 
will  convince  the  mind  of  any  intelligent  lawyer,  and  contests 
which  depend  for  their  support  upon  accident,  guessing  or  fish- 
ing, should  never  be  at  the  expense  of  the  estate. 

ilkcided  August  11,  1888.) 

Proceedings  for  the  probate  of  the  will  of  the  decedent. 

The  facts  appear  in  the  opinion. 

Pane,  McGuire  A  Son,  for  proponents. 

John  F.  Quigley,  for  contestants. 

A.  T.  Ackert,  special  gaardian. 

Kansom,  Snrr. — The  will  is  admitted  to  probate.  The 
testimony  to  sustain  the  paper  is  most  undoubtedly  suf- 
ficient in  every  respect,  and  discloses  a  commendable 
degree  of  care  on  the  part  of  the  gentleman  employed  by 
the  decedent,  not  only  to  secure  a  rigid  compliance  with 
the  statute,  but  also  a  determintation  on  his  part  that 
there  should  be  no  doubt  about  the  testator's  testament* 
ary  capacity,  nor  of  his  freedom  from  all  restraint  or  undue 
influence.  The  paper  was  prepared  under  the  very  eyes 
of  the  decedent,  and  in  exact  accordance  with  his  instruc- 
tions then  given.  The  intention  to  disinherit  the  contest- 
ant was  plainly  expressed  to  the  attorneys,  and  the  rea- 
son for  doing  so  given.    And  a  righteous  reason  it  was. 
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He  had  been  for  years  a  disgrace  to  his  father  ;  had  dis- 
honored his  name  and  disappointed  his  life.  The  testi- 
mony abundantly  proves  that  whatever  of  influence 
was  exerted  by  the  stepmother  and  her  daughter  over  the 
mind  of  the  testator,  was  always  in  behalf  of  the  contest- 
ant^ never  against  him. 

The  attempt  to  defeat  the  will  by  this  contestant  fails^ 
utterly.  The  contest  never  had  any  foundation  in  fact^ 
and  I  do  not  believe  the  contestant  or  his  attorneys 
expected  to  succeed.  The  most  they  could  have  ever 
hoped  for  was  that  some  fact  might  be  fished  out  on  the 
tedious  and  absurd  examination  that  was  made  of  their 
adversaries'  witnesses  and  the  friends  and  neighbors  of 
decedent,  on  which  they  might  base  an  argument  against- 
the  will.  They  failed  absolutely,  and  have  not  even 
attempted  by  any  word,  spoken  or  written,  to  sustain  the^ 
objections  to  the  probate  of  this  paper. 

Again  must  I  warn  all  persons  who  contest  wills  in 
court  that  they  must  proceed  in  good  faith.  They  must- 
show  some  fact  tending  at  least  to  sustain  their  objec* 
tions.  The  right  of  a  man  to  convey  his  property  by  will 
is  just  as  sacred  and  as  certain  to  be  sustained  as  his 
right  to  convey  it  by  deed.  Persons  who  allege  fraud,, 
undue  influence,  and  incapacity,  have  the  burden  of  prov- 
ing their  allegations,  and,  so  far  as  I  have  power  in  the 
premises,  they  shall  carry  this  burden  until  shifted  by  the 
application  of  well  settled  rules,  so  well  settled  that  I  may 
say  they  are  known  to  all,  both  laymen  and  lawyers. 

It  is  impossible  that  this  contestant  ever  had  any 
shadow  of  belief  that  the  paper  in  question  had  been 
procured  by  fraud  or  undue  influence,  or  that  the  deced- 
ent was  incapable  at  the  time  he  executed  it. 

The  scheme  for  the  administration  of  justice  rests  on 
the  common  sense  and  the  common  honesty  of  mankind. 
A  defeated  suitor  is  usually  compelled  to  pay  the  costs  of 
his  adversary.  This  rule  is  right,  and  should  be  enforced 
in  most  proceedings  of  this  kind,  even  in  which,  however^ 
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the  conrt  has  the  discretion  to  relieve  the  defeated  party. 
In  my  opinion,  the  proper  exercise  of  this  discretion 
depends  upon  evidence  of  the  good  faith  of  the  contestant, 
and  a  fair  prospect  of  his  success  that  will  conyinoe  the 
mind  of  any  intelligent  lawyer.  Contests  of  wills  are  many, 
which  are  commenced  and  carried  on  in  perfect  good 
faith,  and  in  which  the  will  is  finally  sustained.  In  these 
cases  it  always  clearly  appears  that  there  was  reasonable 
ground  for  the  contest  and  some  independent  evidence  to 
support  it 

I  do  not  mean  that  persons  disappointed  by  the  pro* 
visions  of  a  will  shall  be  intimidated  by  my  rulings  and 
prevented  thereby  from  instituting  a  contest  on  a  fidr 
case.  But  I  do  intend  that  contests  which  depend  for 
their  support  upon  accident,  guessing,  or  fishing,  shall 
never  be  at  the  expense  of  the  estate.  The  costs  taxable 
by  law  are  usually  far  short  of  the  actual  loss  sustained 
by  those  benefited  by  the  will,  but  they  go  a  little  way 
toward  indemnifying  such  persons  for  the  delay  and 
expense  they  have  been  subjected  to. 

The  costs  of  this  contest  must  be  paid  by  the  contest- 
ant personally. 


Estate  of  ERNESTINE  SELLING,  Deceased. 
Subbogate's  Coubt,  New  Yobk   County,  August,  1888. 

§2567. 

CosU — when  cJiorged  in  9urrogaie^8  court  upon  objector  to  executor* 9 

accounts. 


Where  objections  to  an  executor's  aooonnt  appeared  to  have  been 
filed  for  the  purpose  of  preyenting  the  distribution  of  the  estato 
until  the  objectors  could  be  prepared  with  an  action  against  the 
executor  to  assert  title  in  their  father  to  a  considerable  portion  of 
the  estato, — Heid^  that  while  the  objectors  were  not  actuated  bj 
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motives  involving  moral  tnipitade.  thej  oonld  not  be  held  to  have 
heen  actuated  by  good  faith;  and  therefore,  the  expense  of  the 
reference  ordered  upon  the  accounting — to  wit,  the  costs  allowed 
ft  special  guardian  for  his  services,  and  to  the  attorney  for  the 
executor  and  the  disburements,  including  referee's  fees  —should  be 
charged  against  the  objectors  personally,  and  to  make  such  pay- 
ment certain  it  should  be  deducted  from  their  respective  shaies 
in  the  estate  in  the  hands  of  the  executors. 
(Decided  August  19,  1888. ) 

Motion  to  charge  objectors  with    expenses,  etc.,  of 
accounting. 

The  facts  appear  in  the  opinion. 

'Hordl^y^  Lauterbach  &  Johnson^  for  executor  and 
motion. 

David  Finty  Martin  L.  EbUister  and  Oscar  J.  Dock- 
stadevy  for  heirs  and  devisees. 

Ransom,  Surr. — ^The  report  of  the  referee  was  con- 
firmed on  the  argument.  I  reserved  consideration  of  the 
question  whether  the  expense  of  the  reference  should  be 
borne  by  the  objectors  personally.  The  executor  has 
filed  an  affidavit  of  his  attorney  to  sustain  his  motion  to 
charge  such  expense  to  the  objectors  personally,  and 
proves  thereby  that  the  objections  were  filed  for  the  sole 
purpose  of  preventing  distribution  until  the  objectors 
could  be  prepared  with  an  action  against  the  executor. 
This  statement  was  made  to  the  executor's  attorney  by 
the  attorney  of  the  objectors,  and  is  not  denied  by  him. 
He  simply  swears  that  he  does  not  remember  it  The 
attorney  for  the  objector  and  one  of  his  clients  stoutly 
contend  by  affidavit  and  argument  that  the  objections 
were  all  filed  in  good  faith.  I  have  heretofore  given  the 
true  definition  of  the  expression  "  good  faith  "  (See  Estate 
of  Whelan,  Sur.  Dec.,  1888,  256). 

This  proceeding  differs  somewhat  from  that,  as  here  I 


CIVIL  PEOCEDURE  BEPORTS.  281 

Estate  of  SiUing. 

do  not  believe  the  objectors  were  actuated  by  motives 
involving  moral  turpitude.  But  they  cannot  be  held  to 
have  acted  in  good  faith  if  we  have  due  regard  for  the 
motives  confessed  by  their  attorney.  Their  act  in  object- 
ing may,  perhaps,  be  fairly  described  as  a  bit  of  strategy 
in  the  course  of  their  campaign  to  assert  title  in  their 
father  to  a  considerable  portion  of  this  estate,  which  the 
executor  here  had  in  possession  as  a  part  of  his  testator's 
estate.  To  this  view  I  commit  myself.  The  statute  pro- 
vides that,  if  justice  requires,  the  surrogate  may  charge 
the  costs  of  the  contest  upon  the  contestant  personally, 
or  upon  the  estate.  It  is  manifest  that  the  success  of  the 
objectors  occasioned  the  delay  incident  to  this  reference, 
made  necessary  by  their  objections,  notwithstanding  the 
reference  proceedings  were  forwarded  with  gratifying 
industry  and  brought  promptly  to  a  close,  and  thus  reduc- 
ing such  delay  to  the  minimum,  they  should  not  be  at  the 
expense  of  the  estate,  as  thereby  other  persons  interested 
therein,  and  not  interested  in  the  scheme  of  the  objectors, 
will  be  compelled  to  suffer  to  some  extent. 

I  conclude,  therefore,  that  the  expense  of  this  refer- 
ence,— ^viz.,the  costsallowedbymetothe  special  guardian 
for  his  services  therein  and  the  attorney  for  the  executor 
and  the  disbursements,  including  referee's  fees, — ^must  be 
paid  by  the  objectors  personally,  and  such  payment  will 
be  made  certain  by  deducting  the  amount  from  their 
respective  shares  of  the  estate  in  the  hands  of  the  exec* 
utor. 


»       1 
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In  re  Eopp. 


In  be  Accounting  op  GOTTLIEB  KOPP,  as  General 

guakdian,  etc. 

Surboqate's  Court,  New  York  County,  June,  1888. 

§§  2557,  2850. 

Ooets — when  general  guardian  charged  toilh  aooounting — wlien  general 

guardian  not  allowed  oominissiont. 

Where  the  evidence  upon  the  acconniing  of  a  general  gnardian  sho  wa 
maladministration  by  him  of  his  ward's  estate,  his  ignorance  is 
noexouae  therefor,  and  he  is  properlj  disallowed  any  commissions, 
and  the  entire  costs  of  the  proceedings  shotdd  be  charged  upon 
him  personally. 

A  general  gnardian,  who  himself  occupies  premises  in  which  his 
ward  has  an  interest,  is  properly  charged  with  his  ward's  share 
of  the  rents  thereof. 

Taxes,  water  rents,  etc.,  of  real  j^roperty  belonging  to  a  ward,  paid 
by  the  general  guardian  after  the  ward  became  of  age,  without 
the  latter 's  knowledge  or  consent,  cannot  properly  be  considered 
upon  the  accounting  of  the  general  guardian. 

{Decided  June  27,  1888.) 

Exceptions  to  report  of  referee  filed  upon  accounting 
of  general  guardian. 

Other  facts  appear  in  the  opinion. 

Arthur  P.  Hilton,  for  contestant  and  eJfoeptions. 

Frank  H,  Rodenberg,  for  general  guardian. 

John  P.  Schmitty  for  the  executors. 


r 
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III  re  Kopp. 

Baxson,  Snrr. — Tlie  above  general  guardian  filed  hia 
account  upon  his  ward  attaining  majority  ;  objections  to 
the  same  were  filed  by  the  ward,  and  the  account  and 
objections  were  sent  to  a  referee.  His  report  has  been 
filed,  to  which  exceptions  are  taken  by  the  ward. 

The  two  exceptions  relate  to  the  findings  that  (1) 
imply  that  the  guardian  is  entitled  to  commissions ;  and 
(2)  that  the  costs  of  this  proceeding  chould  be  paid  from 
the  estate. 

From  the  testimony  taken  it  appears  that  when  the 
ward  attained  his  majority  in  1885,  the  guardian  turned 
over  to  him  $1,107.95,  claiming  that  that  sum  was  all  the 
money, in  his  hands  belonging  to  the  ward,  whereas  he 
actually  had  $2,14479,  with  which  sum  the  referee  has 
charged  him.  It  further  appears  that  the  guardian 
received  from  the  savings  bank  more  interest  than  he 
cjiai^ed  to  himself,  which  sum  the  referee  has  charged 
against  him.  It  farther  appears  that  the  guardian  failed 
to  charge  himself  with  certain  rents  of  premises,  in  which 
his  ward  had  an  interest  and  which  he  himself  occupied. 
The  ward*s  share  in  these  rents  has  been  correctly  charged 
against  the  guardian  by  the  referee.  It  further  appeara 
from  the  testimony,  and  is  correctly  found  by  the  referee, 
that  the  guardian  permitted  the  stepmother  of  his  ward 
to  occupy  and  remain  in  possession  of  the  premises  above 
referred  to  and  to  collect  the  rents  thereof,  without  her- 
self accounting  therefor  ;  and,  further,  that,  after  the  ward 
became  of  age,  the  guardian,  without  his  knowledge  or 
consent,  paid  taxes,  water  rents,  &c.,  upon  said  premises. 
These  taxes,  &c.,  cannot  properly  constitute  a  portion  of 
his  account. 

The  question  of  granting  or  refusing  commissions  is  so 
well  settled  to  be  entirely  in  the  discretion  of  the  surro- 
gate, that  it  is  unnecessary  to  discuss  that  point  or  to 
cite  any  authorities  to  sustain  it.  The  evidence  shows 
maladministration  of  the  ward's  estate  by  the  guardian. 
This  is  substantially  found  by  the  referee,  who,  however^ 
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excuses  the  guardian  on  the  score  of  ignorance.  Ignor- 
ance is  no  excuse  in  law.  This  is  an  eminently  proper 
case  to  disallow  all  commission^,  and  the  facts  not  onlj 
justify,  but  demand  that  such  a  course  be  taken,  and  that, 
furthermore,  the  entire  costs  of  this  proceeding  be  charged 
upon  the  guardian  personally. 


Estate  of  MARGAKET  WILLETT,  Deceased.  No.  1. 
SuBBOGAix's  CoxmT,  New  York  County,  June,  1888. 

§§  2557,  2558,  2561,  2562. 

€h8t8 — when  not  charged  against  contestants  upon  accounting  of  trustees 

— ^010  taxed — commissions  of  trustees. 

The  mere  fact  that  objeotors,  upon  an  accotuiting  of  testamentaiy 
trostees,  were  in  the  main  unsuoceesfol,  is  not  alone  snfioient  to 
charge  them  with  the  expenses  of  the  contest ;  and  thej  will  not 
be  so  charged  where  thej  acted  in  good  taiih  and  the  aoconnt  was 
one  which  anj  reasonable  man  would  have  contested  under  the 
circumstances. 

Inhere  objections  filed  to  the  account  of  testamentary  trostees  were 
substantiallj  disallowed,  but  the  costs  were  not  charged  upon  the 
contestants  for  the  reason  that  they  acted  in  good  faith,  the  costs 
should  not  be  charged  against  the  trustees. 

Where,  upon  the  accoanting  of  testamentary  trustees,  objections  were 
filed  and  referred  to  a  referee,  who,  after  a  trial,  filed  a  report 
substantially  overruling  all  of  them,  $70  costs  of  contest  should 
be  allowed  the  trustees. 

Where,  upon  the  accounting  of  trustees  in  the  surrogate's  court,  a 
trial  was  had  before  the  surrogate  and  another  before  a  referee, 
the  entire  charge  for  days  consumed  before  the  surrogate  and 
before  the  referee  should  be  included  in  one  sum  in  the  bill  of 
costs,  under  the  provision,  therein  stated,  as  being  for  allowance 
under  Code  of  Civil  Procedure,  section  2562. 

Where,  upon  a  taxation  of  a  bill  of  costs,  there  was  a  wide  discrepancy 
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between  the  statements  of  the  parties  as  to  the  number  of  dajs 
spent  in  a  trial  before  the  surrogate, — Held,  that  there  could  be 
no  actual  difference,  and  that,  unless  the  mistake  was  explained, 
no  costs  whatever  in  that  regard  should  be  allowed. 

Upon  the  taxation  of  a  bill  of  costs  in  the  suirogate's  court,  a  certifi- 
cate of  the  referee,  before  whom  a  trial  was  had  as  to  the  number 
of  days  occupied  on  the  trial,  etc.,  will  be  taken  as  conclusive, 
although  differing  somewhat  from  the  statements  of  the  respec* 
tive  parties. 

Where,  upon  a  taxation  of  costs  in  the  surrogate's  court,  $490  was 
claimed  for  forty-nine  days  occupied  in  preparing  for  trial,  and 
the  affidavit  to  support  the  charge  did  not  conform  to  the  rule, 
and  there  was  no  proof  furnished  justifyiDg  the  claim,  and  con> 
sidering  the  character  of  the  controversy,  it  seemed  excessive, — 
Held,  that  it  must  be  disallowed. 

In  taxing  costs  in  the  surrogate's  court,  an  allowance  for  referee's 
fees,  at  the  rate  of  $6  per  day,  for  each  day  consumed  in  the  trial 
and  in  the  preparation  of  the  report,  is  all  that  can  be  granted, 
unless  there  is  some  stipulation  entered  into  on  the  reference  or 
consent  of  parties  filed,  that  the  fees  should  be  taxed  at  a  greater 
amount. 

Where,  on  the  taxation  of  costs  in  the  surrogate's  court,  there  was 
no  objection  to  a  charge  for  stenographer's  fees,  and  there  were 
no  infants  and  all  the  parties  were  represented,  it  was  allowed. 

An  executor,  who  has  rendered  a  final  accounting  as  such,  and  been 

thereon  allowed  his  commissions,  but  thereafter  acts  as  trustee, 

I  is  entitled  to  double  commissions  on  the  amount  of  the  trust  fund 

which  he,  as  executor,  turned  over  to  himself  as  trustee,  but  not 

I  on  the  full  amount  of  the  estate. 

The  standard  by  which  to  measure  the  apportionment  of  commis- 
I  dons  between  several  testamentary  trustees,  is  not  the  amount 

either  or  both  received,  but  the  value  of  the  actual  services  ren- 
dered by  either  to  the  trust. 

(Decided  June  U,  1888.) 

Taxation  of  costs  of  proceeding  for  the  compulsory 
acconnting  of  testamentary  trustees. 

The  facts  are  stated  in  the  opinion. 
William  G.  Beddy,  for  trustees. 
Edmund  D.  Henvesey^  lot  objectors. 
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Bansom,  Surr. — ^The  parties  to  this  proceeding  are  Ed- 
T^ard  M.  TViUett  and  Bicbard  A.  Brown,  trastees,  William 
M.  Willett,  Sr.,  cestui  que  trusty  and  Edward  Willett  and 
Oornelius  C.  Willett,  remaindermen  under  the  trust  created 
in  the  will  of  above  deceased.  William  M.  Willett,  the 
cestui  que  trtisty  is  the  administrator  of  Wm.  M.  Willett,  Jr. 
deceased  former  trustee,  and  is  also  guardian  of  two  chil- 
dren of  his  deceased  daughter.  These  children  are  en- 
titled to  one-third  of  the  residue  of  the  trust.  The  pro- 
ceeding herein  was  begun  by  the  petition  of  Edward 
Willett  for  a  compulsory  accounting  in  October,  1886. 
An  order  that  the  trustees  account  was  made  in  October, 
1886,  and  their  account  was  thereafter  filed  and  objections 
filed  thereto  by  Edward  and  Cornelius  C.  Willett,  and  an 
order  of  reference  made  January  2,  1887.  On  the  coming 
in  of  the  referee's  report,  which  substantially  disallowed 
the  objections,  exceptions  were  filed  thereto,  and  the  pro- 
ceeding was  sent  back  to  the  referee  to  take  further  proof, 
which  was  done.  The  report  of  the  referee  was  confirmed 
and  all  the  exceptions  thereto  overruled.  This  report 
substantially  sustained  the  trustees.  A  proposed  decree 
is  now  submitted  by  the  trustees,  and  bills  of  costs  pre- 
sented therewith  of  the  trustees,  of  Cornelius  C.  Willett 
and  Edward  Willett,  objectors.  The  trustees  seek  to  im- 
pose the  entire  costs  of  the  proceeding  upon  the  objectora 
Certain  amendments  to  the  decree  are  proposed  by  the 
objectors,  which  include  some  minor  changes,  evidently 
caused  by  clerical  errors,  and  further  the  changing  of  the 
provision  in  regard  to  trustees'  commissions. 

I  will  first  take  up  the  question  of  costs. 

Upon  a  consideration, of  the  referee's  report  it  was  not 
my  intention  to  consider  his  suggestion  as  to  who  should 
bear  the  costs  of  the  proceeding,  but  to  leave  that  ques- 
tion open  until  the  settlement  of  the  decree. 

I  have  no  doubt  but  that  this  proceeding  was  instituted 
in  good  faith.  From  1870  to  1876  there  had  been  no  ac- 
counting of  the  proceedings  of  the  trustees  had,  and  in 
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1876  an  accouixting  was  Iiad  in  the  supreme  court,  to  whioli 
these  objectors  were  not  parties.  From  1870  to  1886  six 
trustees  were  associated  with  Edward  M.  Willett,  who 
was  a  trustee  from  the  commencement  of  the  trust,  a  great 
part  of  the  time  sole  trustee.  The  affairs  of  the  trust,  as 
shown  by  the  facts  brought  out  on  the  two  references, 
were,  to  say  the  least,  in  a  somewhat  muddled  condition, 
and  the  fact  that  the  objectors  were  in  the  main  unsuc- 
cessful, would  not  alone  induce  me  to  charge  them  with 
the  expense  of  this  contest.  A  fair  test  seems  to  be. 
Would  any  reasonable  man  have  contested  under  the  cir- 
cumstances ?  I  think  he  would  ;  hence  the  application  to 
charge  the  costs  on  the  objectors  should  be  and  is  denied. 

Neither  can  the  application  to  charge  them  on  the 
trustees  be  granted. 

The  trustees  submit  a  bill  of  costs  and  disbursements 
aggregating  $1,920.94. 

I  will  take  up  the  items  separately. 

The  seventy  dollars  for  contest  under  section  2561 
Oode  Civil  Procedure,  is  allowed.  The  next  item  is  $130 
for  fifteen  days  occupied  on  the  trial  before  the  surrogate, 
less  two.  There  is  a  wide  discrepancy  between  the  state- 
ment of  the  trustees  and  that  of  the  objectors  as  to  the 
number  of  days  spent  before  the  surrogate ;  the  objectors 
say  five,  and  the  trustees  fifteen.  There  can  be  no  actual 
difference.  There  is  a  strange  mistake  somewhere  which 
should  be  explained ;  otherwise  I  shall  allow  nothing  in 
this  regard.  I  will  say  here  that  the  form  of  trustees' 
bill  of  costs  is  incorrect.  The  entire  charge  for  days  con- 
sumed before  the  surrogate  and  before  the  referee  should 
be  included  in  one  sum  under  the  provisions  in  the  bill  of 
costs,  stated  as  being  under  section  2562. 

The  next  item  is  a  charge  of  $200  for  twenty  days  oc- 
cupied on  the  trial,  etc.,  less  adjournments.  This  chaise 
will  be  governed  be  the  certificate  of  the  referee,  who  cer- 
tifies that  there  were  ten  days  on  the  first  reference,  on 
which  something  was  done,  and  four  days  on  the  second. 
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I  must  take  this  as  conclusive,  although  differing  some- 
what from  the  statements  of  the  respective  parties.  The 
trustees  are  allowed  ten  days  (first  reference),  plus  four 
days  (second  reference),  $140. 

The  next  item  claimed  is  $150  for  fifteen  days  consumed 
in  preparing  the  account.  The  affidavit  to  support  this 
charge  is  yeiy  meager  and  not  in  conformity  with  the  rule. 
I  have  been  obliged,  therefore,  to  examine  the  accounts. 
They  are  not  voluminous,  and  do  not  seem  to  have  been 
difficult  of  preparation.  I  think  ten  days  ample  for  their 
preparation,  and  allow,  therefore,  $100. 

The  next  item  claimed  is  $490  for  forty-nine  days  oc- 
cupied in  otherwise  preparing  for  trial.  The  affidavit  to 
support  this  charge  in  no  way  conforms  to  the  rule,  and 
is  of  no  aid  to  me  in  reaching  a  correct  decision.  In  con- 
sideration of  the  other  costs  asked  for  and  allowed  as 
above,  and  being  mindful  of  the  character  of  the  accounts 
and  the  questions  involved  therein,  I  think  this  charge 
excessive.  It  is  impossible  that  a  reference  which  occu- 
pied but  fourteen  days  could  justify  the  consumption 
of  forty-nine  days  in  preparation  therefor,  outside  the 
number  of  days  occupied  in  preparing  the  accounts.  I 
must  have  proof  to  sustain  all  allowances,  and  as  none  is 
furnished  justifying  this  claim,  it  must  be  disallowed. 

I  now  come  to  the  disbursements  of  the  trustees.  The 
first  and  second  items  amount  to  $650  for  referee's  fees  on 
both  references.  Neither  this  amount  nor  anything  like 
it  can  be  allowed.  There  being  no  stipulation  entered  into 
on  the  reference,  or  consent  of  all  the  parties  filed  now, 
that  his  fees  should  be  taxed  at  that  amount,  and,  on  the 
contrary,  objection  thereto  being  made,  he  must  be  limited 
to  the  statutory  fees.  His  certificate  shows  that  fourteen 
days  were  actually  occupied  on  the  two  references ;  for 
these  days  he  is  allowed  eighty-four  dollars.  He  also 
states  that  on  both  references  he  consumed  sixteen  days 
in  the  preparation  of  his  report  This  seems  to  be  a  very 
liberal  allowance  of  time  for  such  service,  but  there  being 
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no  objection  or  counter-statement,  I  will  allow  him  six- 
teen dajs  therefor,  ninety-six  dollars,  making :  Days  on 
which  testimony  was  taken,  fourteen,  eighty-four  dollars ; 
days  preparing  report,  etc,  sixteen,  ninety-six  dollars^ 
$180. 

The  next  item  is  $219.80,  stenographer's  fees.     There  j 

being  no  objection  to  this  charge,  no  infants,  and  all  parties 
represented,  it  is  allowed.  All  the  other  disbursements 
of  the  trustees  are  allowed. 

I  now  come  to  the  costs  of  Cornelius  C.  Willett,  who 
asks  for :  Contest  $70 ;  fourteen  days  on  trial  or  hearing, 
less  two,  $120,  $190.  This  is  fully  explained  by  affidavit 
and  certificates  of  referee,  and  is  allowed. 

The  next  bill  of  costs  is  that  of  Edward  Willett  He 
asks  for :  Contest,  $70 ;  twenty-one  days  on  trial  or 
hearing,  less  two,  $190.  This  cannot  be  granted.  He  may 
bo  allowed  the  same  as  his  co-objector,  namely :  Contest, 
$70 ;  fourteen  days  on  trial  or  hearing,  less  two,  $120, 
$190.  The  disbursements  of  this  party,  amounting  to 
$19.99,  seem  to  have  been  necessary,  and  are  allowed. 

I  next  come  to  the  question  of  trustees'  commissions. 
Trustee  Edward  M.  Willett  was  the  executor  under  the 
will,  and  received  as  his  commissions,  on  his  final  account- 
ing as  such  executor  in  April,  1870,  $1,252.36.  There  is 
no  doubt  but  that  he  is  entitled  to  double  commissions 
on  a  certain  amount  of  the  trust  fund  which  he,  as  exec- 
utor, turned  over  to  himself  as  trustee  (Matter  of  Starr, 
2  Dem.  141 ;  Laytin  v.  Davidson,  95  N.  Y.  263 ;  Estate  of 
Mason,  98  Id.  627),  but  not  on  the  fall  amount. 

The  next  consideration  is,  on  what  amounts  the  com- 
misssions  to  the  respective  trustees  will  be  allowed,  and 
how  the  same  will  be  apportioned  between  them.  The 
standard  by  which  to  measure  the  apportionment  of  com- 
missions to  these  trustees  is  not  the  amount  either  or 
both  received,  but  the  value  of  the  actual  service  rendered 
by  either  to  the  trust  (Hill  v.  Nelson,  1  Dent.  357 ;  Matter 
of  Harris,  4  Id.  (63) 
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The  amount  of  commissions  most  be  computed  as  fol- 
lows: One-half  commissions  wiU  be  allowed  the  trustees 
on  the  whole  sum  of  $51,655,  for  receiving;  these  com- 
missions to  be  apportioned  between  them  in  proportion 
to  the  services  which  they  have  thus  far  rendered  in  the 
administration  of  the  trust,  which,  in  my  judgment,  would 
entitle  Trustee  Willett  to  one-half  commissions  on  $10,700 
for  receiving,  and  one-half  commissions  for  paying  out 
the  same,  and  would  entitle  Trustee  Brown  to  one-half 
commission  for  receiving  $40,655. 

The  only  duties  performed  by  Trustee  Willett  towards 
ihe  whole  fund  of  $51,556  related  entirely  to  that  portion 
on  which  he  has  been  allowed  one-half  commissions  for 
receiving  and  paying  out,  viz  :  $10,700. 

The  amendments  to  the  decree  proposed  by  Mr.  Hen- 
nessy  should  be  heeded  on  the  presentment  of  the  new 
decree.  Let  one  be  presented  in  accordance  with  the 
foregoing  memorandum. 


Estate  of  MABGABET  WILLETT,  Deceased.    No.  2. 

Subrogate's  Coubt,  New  York  Oounty,  June,  1888. 

§§  2559,  2562. 

Costs — taxation  of,  in  surrogate's  court — affidavit  to  sustain   per  cUem 

allowance — referee's  fees, 

XJpon  a  taxation  of  ooste  in  the  Burrogate's  court  in  New  York  county, 

a  detailed  statement  of  the  servioes  for  which  per  diem  allowance 

is  claimed  mast  be  famished. 
In  the  sarrogaie^B  court  in  New  York  county,  a  bill  of  costs  sustained 

by  affidavits  will  be  considered  but  once,  except  in  case  of  clerical 

error,  fraud,  or  mistake. 
The  certificate  of  a  referee  as  to  the  time  consnmed  in  a  reference  is 
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permitted  by  statute  upon  the  taxation  of  oosts  in  the  sorrogate^s 
court,  instead  of  a  sworn  statement,  beoanse  of  his  official  relations 
to  the  court ;  and  he  should  therefore  be  very  careful  to  give  cor- 
rect, accurate  and  truthful  information. 

Parties  before  a  surrogate's  court,  suijuns,  may,' by  written  consent, 
or  by  consent  recorded  upon  the  minutes  before  a  referee,  give 
to  him  the  right  to  fees  in  excess  of  those  allowed  by  statute,  sub- 
ject always  to  the  approTsl  of  the  surrogate. 

A  referee  appointed  upon  an  accounting  in  a  surrogate's  court  can- 
not daim  reimbursement  of  expenses  incnrred  in  traveling  from 
New  England  to  New  York  to  attend  the  reference  ;  there  appears 
to  be  no  provision  of  the  law  which  authorizes  such  an  allowance. 

(Decided  June  20,  1888.) 

Application  by  trustees  for  a  retaxation  of  costs. 

The  facts  are  stated  in  the  opinion,  and  also  appe 
from  the  report  of  a  former  decision  in  this  same  case, 
^miCf  page  284. 

William  C.  Reddy.  for  trustees  and  motion. 
Edmund  D,  Hentiesay,  for  objectors. 

Ransom,  Snrr. — Application  by  the  attorney  for  the 
trustees  for  the  reconsideration  of  his  claim  for  costs 
heretofore  taxed. 

The  attorney  for  the  trustees  in  the  first  instance  pre- 
sented presumably  the  facts  by  way  of  affidavit  in  such 
detail  and  with  such  particularity  as  our  rules  require  in 
respect  of  service  claimed  by  him  for  **  otherwise  prepar- 
ing for  trial'*  Excessive  labor  was  in  this  proceeding 
imposed  upon  me  in  arriving  at  a  just  allowance  to  the 
trustee's  attorneys,  which  would  have  been  materially 
reduced  if  he  had  regarded  the  rule  and  given  me  such 
detailed  information  as  I  am  entitled  to  for  the  purpose 
of  exercising  that  discretion  which  the  statute  invests 
in  me. 

Upon  personal  ex  parte  application,  by  way  of  letter 
addressed  to  me,  I  permitted  him  to  file  a  supplemental 
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affidavit  upon  his  inferential  motion  for  a  reconsideration 
by  me  of  his  claim.  Whilst  conceding  to  this  attorney 
thia  indulgence,  I  desire  to  be  understood  that,  in  all 
cases,  I  shall  consider  bills  of  costs  sustained  by  affidavitSv 
but  once,  except  in  case  of  clerical  error,  fraud  or  mistake. 

In  this  proceeding,  the  trustees'  attorney  seemed  to 
ignore  completely  the  rule  which  has  been  in  existence 
since  the  first  of  January  last,  requiring  some  reasonably^ 
detailed  statement  of  services  for  which  per  diem  allow- 
ance is  claimed.  There  is  no  evidence  now  presented 
that  the  trustees*  attorney  has,  in  proper  regard  for  fair 
practice,  served  a  copy  of  the  supplemental  affidavit  to 
sustain  his  claim  upon  his  adversaries. 

My  former  decision  upon  this  claim  cannot  be  modi* 
fied.  It  may  be  that  the  allowance  granted  by  me  by  way 
of  costs  is  not  sufficient  to  properly  compensate  the 
attorney.  In  that  event  he  should  look  to  his  clients,  the 
trustees,  for  such  compensation,  and  if  proper,  they  may 
be  allowed  the  same  upon  a  judicial  settlement  of  their 
account.  Upon  the  papers  first  submitted,  including  two- 
certificates  of  the  referee  certifying  to  the  time  spent  by 
him  on  the  reference,  I  made  him  the  allowance  author- 
ized by  law. 

The  attorney  for  the  trustees,  without  having  first 
obtained  leave  therefor,  has  intruded  a  supplemental  cer- 
tificate from  the  referee  in  which  he  now  certifies  thai 
twenty-four  days  were  occupied  by  him  on  the  two  refer- 
ences. This  is  an  increase  in  the  number  often  days,  and 
may  be  justified  by  the  facts,  although  his  first  certificate 
is  sustained  by  the  affidavit  of  one  of  the  contestants. 

The  certificate  of  a  referee  is  permitted  by  statute 
instead  of  a  sworn  statement,  because  of  his  official  rela- 
tions to  the  court.  It  goes  without  saying  that  he  should, 
be  very  careful  to  give  correct,  accurate  and  truthful 
information.  Without  intending  to  impute  to  this  referee 
any  impropriety  whatever,  I  am  unable  to  understand 
how  he  should  have  made  a  mistake  of  ten  days  between 
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Ills  two  certificates.  Under  the  facts,  as  they  have  beea 
made  to  appear  in  tlxis  proceeding,  I  decline  to  modify 
my  previous  decision  in  regard  to  his  allowance. 

Parties  before  the  court  sui  juris  may,  by  written  con- 
sent filed,  or  by  consent  recorded  upon  the  minutes  before 
the  referee,  give  him  the  right  to  fees  in  excess  of  those 
flowed  by  law,  subject  always  to  the  approval  of  the 
.surrogate. 

The  referee  admits  that  he  has  reckoned  his  services 
at  the  rate  of  $10  a  day.  The  statute  is  too  plain  for 
doubt  that  he  cannot  be  allowed  more  than  $6  a  day.  It 
is  impossible  that  he  is  not  well  acquainted  with  this 
mandatory  law.  So  also  is  the  attorney  for  the  trustees. 
Tet  they  unite  in  urging  that  I  shall  actually  disregard 
the  statute.  It  is  needless  to  say  that  I  must  decline  to 
do  so.  The  referee  claims  a  considerable  item  for  his 
expenses  in  traveling  from  New  England  to  New  York  to 
attend  the  reference.  I  know  of  no  provision  of  law  that 
authorizes  such  a  charge. 

I  hope  all  referees  and  all  attorneys  will  understand 
that  I  depend  upon  proof  of  substantial  service  rendered 
by  each  of  them,  and  that  I  am  controlled  absolutely  by 
the  plain  provisions  of  the  statute  in  fixing  the  compen- 
:8ation  therefor,    I  decline  to  indulge  in  judicial  legislation. 


Estate  of  MART  T.  HATTON,  Deceased. 
Subbogate's  Coubt,  New  Toek  Oottnty,  June,  1888. 

§§  2558,  2560,  2589. 

Costa — award  of,  on  app  ealfrom  surrogate's  decree, 

A  surrogate  has  not  any  power  to  grant  costs  of  an  appeal  from  a 
decree  made  in  his  court  where  the  apx)ellate  court  has  failed  to 
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laake  an  award  thereof.  His  onlj  power  with,  respect  to  such 
costs  is  to  direct  how  thej  shall  be  paid,  in  cose  the  appellate 
court  fails  U>  exercise  its  discretion  in  this  particular. 

Estate  of  Hewitt  (4  If,  Y.  Civ.  Pro.  57  {  S.  C,  atib  nonL  Schell  v. 
Hewitt,  1  Dem.  249),  followed. 

Where  a  surrogate's  decree  admitting  a  will  to  probate  is  reversed 
on  appeal,  and  a  new  trial  ordered  in  the  New  York  court  of  com- 
mon pleas  before  a  jury,  and  such  new  trial  is  had,  and  results  in 
a  verdict  in  favor  of  the  proponents,  and  the  verdict  is  duly  certi- 
fied to  the  surrogate's  court,  that  court  has  no  power  to  award 
costs,  either  of  the  appeal  or  of  the  new  trial,  notwithstanding 
no  direction  regarding  costs  has  been  made  by  the  appellate 
court. 

{Decided  June  13,  1888.) 

Motion  by  proponents  of  a  will  for  taxation  of  costs 
and  disbursements  of  an  appeal  to  the  general  term  of  th& 
supreme  court  and  of  a  trial  had  in  the  New  York  couri 
of  common  pleas,  resulting  in  their  favor, 

Tbe  facts  appear  in  the  opinion. 

Frafuns  G.  Devlin^  for  proponents  and  motioiL 

8.  B.  Chittenden^  Jr.,  for  contestants,  opposed. 

Bansom,  Surr. — ^The  will  of  the  deceased  was  admitted 
to  probate  on  October  18, 1886,  and  from  the  decree  admit- 
ting it,  an  appeal  was  taken  to  the  general  term  of  the 
supreme  court,  which,  by  an  order  entered  August  20, 
1887,  reversed  the  decree  of  the  surrogate,  and  directed 
certain  issues  of  fact  to  be  tried  in  the  court  of  common 
pleas,  before  a  jury.  No  direction  as  to  costs  of  the 
appeal  was  made  by  the  general  term.  A  trial  of  the 
issues  resulting  in  a  verdict  in  favor  of  the  proponents. 
No  motion  for  a  new  trial  was  made  by  contestants,  and 
after  the  lapse  of  ten  days  from  the  rendition  of  the  ver- 
dict,— L  e.,  February  7,  1888, — tha  court  of  common  pleas 
certified  this  verdict  to  the  surrogate's  court  The  pro^ 
ponents  now  seek  to  tax  their  costs  and  disbursements  of 
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their  appeal  to  the  general  term,  and  of  the  trial  had  in 
the  court  of  common  pleas.  In  Estate  of  Hewitt  (4  N.  Y. 
Civ.  Pro.  57 ;  S.  0.,  stib  nom,  Schell  v.  Hewitt,  1  Dem. 
249),  this  question  was  yery  carefully  considered,  and 
though  the  facts  were  somewhat  different  from  those  in 
the  case  at  bar,  the  same  ptinciples  must  apply.  It  was 
held  in  that  case  that  sections  2558  and  2560,  when  com- 
pared with  section  2589  of  the  Code  of  Civil  Procedure, 
while  they  provide  among  other  things  for  the  adjustment 
in  surrogate's  decrees  of  costs  in  appeal  proceedings,  it  is 
not  their  intention  to  give  to  the  surrogate  any  power  to 
award  such  costs,  when  the  court  above  has  refused  to 
award  them.  Section  2589  provides  that  the  appellate 
court  may  award  to  the  successful  party  the  costs  of  an 
appeal,  or  may  direct  that  costs  shall  abide  the  event  of 
a  new  trial,  or  of  subsequent  proceedings  in  the  surro- 
gate's court,  and  that  the  costs  may  be  made  payable  out 
of  the  estate  or  fund  or  personally  by  the  unsuccessful 
party,  as  directed  by  the  appellate  court ;  or  if  such  a  direc- 
tion is  not  given,  as  directed  by  the  surrogate,  which  means, 
not  that  if  the  appellate  court  fails  to  award  appeal  costs, 
the  surrogate  may  award  them,  but  if  the  appellate  court 
does  award  costs,  and  gives  no  direction  whether  the  same 
shall  be  paid  out  of  the  estate  or  fund,  or  by  the  unsuc- 
cessful party,  the  surrogate  may  exercise  his  discretion 
in  the  particulars  wherein  the  appellate  court  has  failed 
to  exercise  its  own.  The  above  case  is,  I  think,  directly 
in  point.  The  circumstance  that  there  was  a  jury  trial 
directed  to  be  had  in  the  court  of  common  pleas  by  the 
general  term  of  the  supreme  court  upon  reversing  the 
decree  of  the  surrogate,  in  no  way  helps  the  contention  of 
the  applicant.  The  jury  trial  mentioned  in  subdivision 
2  of  section  2558  is  the  same  referred  to  in  section  25G0, 
r.nd  that  is  a  trial  which  the  surrogate  may  order  with 
respect  to  a  controverted  question  of  fact  arising  upon  a 
special  proceeding  for  the  disposition  of  real  estate  in 
pursuance  of  section  2547.    Possibly  the  case  where  the 
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snrrogate  may  grant  a  new  trial  by  a  jary  upon  a  motion 
for  the  purpose  made  under  section  2548  is  also  such  a 
trial  as  is  contemplated  by  the  sections  just  mentioned. 
To  authorize  the  surrogate,  however,  to  award  costs  in 
either  of  these  cases,  there  must,  as  required  by  subdiyi- 
sion  2  aforesaid,  be  an  absence*  of  the  direction  specified  in 
subdivision  1.  The  trial  in  the  present  case  is  not  one 
which  has  been  ordered  by  the  surrogate.  He  can,  there- 
fore, make  no  award  of  costs  with  respect  to  it. 


STANTON  V.  MISSOURI   PACIFIC  RAILWAY  CO., 

ET  AL. 

Supreme  Court,  First  Department,  New  York  County, 

Special  Term,  October,  1889. 

§§  483,  484,  488. 

PleacUng^^wJien  stales  several  causes  of  action — icJien  causes  of  action 

improperly  united. 

li  a  complaint  oontaiaB  several  canses  of  action,  and  they  are  improp- 
erly xmited,  tbe  omission  to  state  the  oaosee  of  action  in  separate 
counts,  prox>erl7  numbered,  does  not  deprive  the  defendant  of 
the  right  to  demurrer,  [i] 

Goldberg  t?.  Utley  (60  K  F.  427) ;  Wiles  t?.  Suydam  (64  LL  173),  fol- 
lowed, p] 

A  cause  of  action  against  a  railway  company,  for  specific  perform- 
ance of  an  agreement  to  purchase  at  foreclosure  sale  another  rail- 
road, and  reorganize  the  same,  may  properly  be  united  with  a 
cause  of  action  for  damages  for  breaches  of  that  agreement,  p] 

For  wrongs  to  a  corporation,  committed  by  its  officers,  consLsting  of 
mismanagement,  diversion  of  revenues,  etc.,  redress  belongs  to 
the  corporation  itself  in  the  first  instance,  and  such  a  cause  of 
action  in  favor  of  stockholders  is  derivative  from  the  corporation, 
and  accrues  to  the  stockholders  only  on  the  refusal  of  the  corpo- 
ration to  act ;  and  one  who  is  not  a  stockholder,  but  who  claims 
to  be  entitled  to  stock  in  the  corporation,  under  an  agreement 
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inth  another  corporation,  Bpedfio  x)erformance  of  which  he  seeks* 
has  no  legal  status  whatever  to  enforce  any  claim  which  the 
corporation  maj  have  against^ts  officers  for  malfeasance  in  office* 
nntil  he  has  recovered  upon  his  contract  the  shares  of  stock  which 
he  alleges  himself  to  be  entitled  to.  [^j 

Where  a  complaint,  setting  forth  a  canse  of  action  against  the  M.  F. 
B.  B.  Co.,  for  the  specific  performance  of  a  contract,  whereby  it 
agreed  to  pnrchase  at  foreclosure  sale  the  property  of  the  St.  L. 
B.  B.  Co.,  organize  a  new  company,  to  whom  that  property  should 
'  be  transferred,  and  which  should  issue  its  stock  to  the  stock- 
holders of  the  St,  L.  B.  B.  Oo.  in  exchange  for  it  on  the  payment 
of  $10  per  share,  and  for  damages  for  the  breach  of  such  con- 
tract, also  set  forth  a  cause  of  action  against  the  directors  of  the 
Ft  S.  B.  B.  Co.,  who  had  become  the  owners  of  the  property 
and  the  franchises  of  the  St.  L.  B.  B.  Co.,  to  disfranchise  and 
dispossess  them  from  office,  and  for  damage  for  their  alleged 
malfeasance,  whereby  revenues  and  earnings  of  the  Ft.  S.  B.  R  Co. 
had  been  diverted  to  the  M.  F.  B.  B,  Co., — Held,  that  the  causes  of 
action  were  improperly  united ;  p,  ^,  ^]  that  the  first  cause  of 
action  was  upon  contract  against  the  M.  P.  B.  B.  Co.  in  favor  of 
the  plaintiff  in  his  own  right ;  p]  and  the  second  causo  of  action 
was  one  which  could  only  accrue  to  the  plaintiff  as  a  stockholder 
of  the  Ft.  S.  B.  B.  Co. ;  P,  3]  that  the  two  causes  of  action  did 
not  arise  out  of  the  same  transaction,  or  transactions  connected 
with  the*  same  subject  of  action^  so  as  to  entitle  them  to  be 
included  in  the  same  complaint,  p,  ^^j 

A  corporation  is  not  responsible  for  the  acts  performed,  or  contracts 
entered  into  before  it  came  into  existence,  by  promoters  or  other 
persons  assuming  to  bind  the  company  in  advance,  pj  Such  con- 
tracts only  bind  the  individual  who  made  them.  [J] 

The  promotion  by  one  corporation  of  the  organization  of  another,  in 
no  way  affects  the  absolute  independence  of  the  latter,  and  it  is 
not  in  any  manner  bound  by,  and  is  at  entire  liberty  to  dis- 
regard an  agreement  made  by  such  promoter  before  it  came 
into  existence.  [S] 

A  canse  of  action  existing  in  favor  of  a  plaintiff,  as  an  individual, 
upon  a  contract,  cannot  be  properly  united  with  a  cause  of  action 
existing  in  his  favor  as  a  stockholder  of  a  corporation;  and,  there- 
fore, as  representing  the  corporation,  p,  ^j 

A  cause  of  action  for  equitable  relief  against  a  corporation  cannot 
be  united  with  a  claim  for  damages  against  individual  defend- 
ants. P,  10] 

A  cause  of  action  on  contract,  and  a  cause  of  action  in  tort,  cannot 
be  united  in  the  same  complaint.  [i^J 
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A  single  instance  of  two  misjoined  oanses  of  action  is  sufficient  to* 
overthrow  a  complainti  no  matter  how  many  oanses  of  action,, 
properly  or  improperly  joined,  the  complaint  may  contain,  [i^] 

Several  causes  of  action  cannot  be  miited  in  a  complaint,  notwith- 
standing  they  arose  ont  of  the  same  transaction,  or  transactions, 
connected  wiUi  the  same  subject  of  action,  unless  it  also  appears 
on  the  face  of  the  complaint,  that  they  are  consistent  with  eack 
other,  and  that  they  affect  all  the  parties  to  the  action.  [^^] 

Where  it  appears  that  causes  of  action  stated  in  a  complaint  did  not 
affect  all  the  parties  to  the  action,  but  that  some  of  the  defend- 
ants have  no  interest  whatever  in,  or  are  not  attempted  to  bo 
affected  by  some  of  the  causes  of  action  alleged  in  the  complaint, 
a  demurrer  thereto  must  be  sustained,  [i^] 

{Decided  October  2, 1888.) 

Demurrer  to  complaint  on  the  ground  that  causes  of 
action  have  been  improperly  united,  and  that  the  com* 
plaint  does  not  state  facts  sufficient  to  constitute  a  cans& 
of  action. 

The  facts  are  stated  in  the  opinion. 

Dillon  (Ik  Swayne,  for  defendants,  Fort  Scott,  Wichita^ 
&  Western  R.  K.  Co.,  and  others,  in  support  of  demurrer. 

Wager  S.  Swayne^  for  defendants,  Dillon,  and  others^ 
in  support  of  demurrer. 

Birdseye,  Cloyd  ck  Baylla,  for  plaintiff,  opposed. 

O'Bbien,  J.— The  defendants,  the  Fort  Scott,  Wichita 
and  Western  Railway  Company  (herein  called  for  conveni- 
ence the  Fort  Scott  Company),  Russell  Sage,  Amos  II 
Hopkins,  and  Jay  Gould  join  in  the  demurrer  to  the  com- 
plaint in  this  action.  The  defendants,  John  F.  Dillon  and 
Jay 'Gould,  as  trustees,  and  George  J.  Gould,  individually 
join  in  the  demurrer  to  the  complaint.  These  demurrers 
are  substantially  identical  in  form  and  language.  The 
grounds  of  the  demurrer  are  : 
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First — That  the  causes  of  action  have  been  improperly 
united  in  the  complaint. 

Second — ^That  the  complaint,  upon  the  face  thereox^ 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendants  demurring. 

As  to  the  first  ground  of  demurrer,  that  causes  of  ac- 
tion have  been  improperly  joined,  it  is  claimed  that  the 
complaint  contains  the  following  alleged  causes  of  action, 
namely : 

(A.)  For  the  specific  performance  of  a  contract  alleged 
to  have  been  made  by  the  Missouri  Pacific  Bailway  Com* 
pany. 

(B.)  For  damages  from  such  railway  company  for 
breach  of  said  contract. 

(C.)  The  cancellation  of  a  mortgage  made  by  the  de- 
fendant, the  Fort  Scott,  Wichita  and  Western  Bailway 
Company,  to  Qould  and  Dillon,  as  trustees. 

(D.)  For  removal  of  all  the  officers  and  directors  of 
the  Fort  Scott,  Wichita  and  Western  Bailway  Company, 
or  for  restraining  them  from  acting  as  such  officers  and 
directors. 

(E.)  For  damages  from  all  of  the  directors  of  said  Fort 
Scott,  Wichita  and  Western  Bailway  Company,  for  alleged 
mismanagement  and  misdirection  of  its  afiiairs  and 
revenues. 

If  several  causes  of  action  as  enumerated  are  set  forth 
in  one  complaint  it  would  seemingly  require  little  argu- 
ment to  demonstrate  under  our  system  of  pleading  that 
the  demurrers  should  be  sustained,  as  they  are  neither 
homogeneous,  nor  does  each  affect  all  the  defendants.  It 
is  contended,  however,  that  the  complaint  sets  forth  but 
a  single  cause  of  action,  consisting  of  many  elements  and 
based  upon  many  transactions — all  parts  of  a  single 
scheme  to  injure  the  plaintiff;  and  that  the  facts  alleged, 
showing  the  right  to  the  several  grounds  of  relief  de- 
manded are  all  part  of  the  same  transaction,  or  transao- 
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tions,  connected  with  the  same  subject  of  action,  and, 
taken  together,  amount  only  to  a  specific  performance  of 
the  agreement  sued  upon.  It  is  also  suggested  that,  as 
the  complaint  contains  but  one  count,  it  can  not  be  said 
to  embrace  several  causes  of  action. 

The  case  of  Goldberg  v.  Utley  (60  N.  Y.  427),  and 
Wilds  V.  Suydam  (64  Id.  173),  are  authorities  for  the  posi- 
tion that  **  if  the  complaint  contains  several  causes  of 
Y]  action,  and  they  are  improperly  united,  the  omission 
to  state  the  causes  of  action  in  separate  counts  prop- 
erly numbered  does  not  deprive  the  defendant  of  the 
right  to  demur." 

To  determine  the  different  contentions  presented  a  ref- 
erence to  the  complaint  itself  is  necessary.  This,  in  sub- 
-stance,  shows  that  plaintiff  was  a  stockholder  of  the  St 
Louis,  Fort  Scott  and  Wichita  Railway  Company.  The  Mis- 
souri Pacific  Railway  Company  was  the  holder  of  the  first 
and  second  mortgage  income  bonds  of  that  railway  com- 
pany. The  St.  Louis,  Fort  Scott  and  Wichita  Railroad  Co. 
(hereafter  called  for  convenience  the  St.  Louis  Com- 
pany) had  defaulted  on  both  of  its  mortgages,  and  a  fore- 
closure suit  upon  both  mortgages  had  proceeded  to  final 
decree.  The  plaintiff,  with  two  others,  constituting  a 
committee  of  the  stockholders  of  the  St.  Louis  Railroad 
Company,  entered  into  an  agreement  with  the  Missouri 
Pacific  Company,  whereby  the  latter  undertook  to  pur- 
chase, or  cause  to  be  purchased,  at  foreclosure  sale,  the 
property  of  the  St.  Louis  Company,  and  that  a  new  com- 
pan}*^  should  be  organized  which  should  issue  an  amount 
of  first  mortgage  and  income  bonds  corresponding  to  the 
like  issues  of  the  foreclosed  company,  and  also  capital 
stock  corresponding  in  amount  to  the  i^sue  of  the  old 
company  ;  the  bonds  of  the  new  company  to  be  delivered 
to  the  holders  of  the  old  bonds,  and  the  stock  of  the  new 
company  to  be  delivered  to  the  stockholders  in  the  old 
<5ompany  upon  a  contribution  by  them  of  $10  per  share. 
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and  that  stock  of  the  new  company  remaining  over  bj 
Teason  of  the  failure,  &c.,  of  the  stockholders  of  the  St. 
Louis  Company  to  deposit  their  stock  with  the  Mercan- 
tile Trust  Company  on  or  before  July  1,  1888,  and  pay 
the  contribution  of  $10  per  share  whenerer  called  upon 
by  the  Trust  Company  to  do  so,  on  thirty  days'  adver- 
tisement, should  be  distributed  ratably  to  those  entitled 
to  new  stock. 

The  foreclosure  proceedings  were  carried  to  sale,  and 
the  property  was  bid  in  by  the  Union  Trust  Company, 
trustee  of  the  first  mortgage.  Subsequently,  and  in  the 
month  of  July,  the  charter  of  the  Fort  Scott  and  Wichita 
Railroad  Company  (hereafter  called  for  convenience  the 
Port  Scott  Company)  was  filed  in  the  office  of  the  secre- 
tary of  state  of  the  State  of  Kansas  ;  four  out  of  seven  of 
the  incorporators  signing  the  charter  were  directors  of  the 
Missouri  Pacific  Railway  Company,  None  of  the  direc- 
tors of  the  new  company^  had  deposited  any  stock  with 
the  Mercantile  Trust  Company  under  the  agreement  of 
May  10.  The  Mercantile  Trust  Company  never  adver- 
tised for  payment  of  the  assessment  of  $10  per  share  on 
St  Louis  Company's  stock  (it  is  not  alleged  that  the 
Trust  Company  was  ever  called  upon  to  advertise).  The 
plaintiff  has  tendered  $10  per  share  on  his  stock  to  the 
Union  Trust  Company,  the  Mercantile  Trust  Company, 
the  Missouri  Pacific  Company  and  the  new  Fort  Scott 
Company,  and  has  demanded  the  delivery  to  him  of  the 
stock  of  the  Fort  Scott  Company,  to  which  he  alleges 
himself  entitled  under  the  agreement  o{  May  10,  but  these 
parties  have  omitted  and  refused  to  deliver  such  new  stock 
to  him. 

The  new  company  issued  its  bonds  secured  by  a  first 
mortgage  to  the  amount  of  $4,666,000,  and  its  second 
mortgage  income  obligation  for  $1,000,000,  and  70,000 
shares  ($7,000,000)  of  its  capital  stock,  to  the  Union  Trust 
Company  in  payment  for  the  property  of  the  old  St.  Louis 
Company  acquired  by  it   in  purchase  from  the  Union 
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Trust  Company.  The  income  bond  for  $1,000,000  was 
secured  by  an  income  and  second  mortgage  to  the  defend- 
ants, Dillon  and  Gk>]ild,  as  trustees.  The  stock  issued  to 
the  Union  Trust  Company  is  alleged  to  be  still  in  its 
possession.  It  is  alleged  that  the  directors  of  the  Fort 
Scott  Company,  or  those  controlling  the  company,  fraud- 
ulently and  coUusively  managed  its  property  in  the  inter- 
est of  the  Missouri  Pacific  Company,  and  so  as  to  bring 
about,  at  an  early  date,  the  foreclosure  of  its  two  mortgages, 
and  it  is  also  alleged  that  the  failure  of  the  Missouri 
Pacific  Company  to  carry  out  the  agreement  of  May  10, 
has  resulted  in  loss  and  damage  to  the  plaintiff;  and  that 
the  acts  of  the  directors  of  the  Fort  Scott  Company  in 
pretending  to  orgaidze  it,  and  in  the  issue  of  its  securi- 
ties, haye  been  fraudulent  and  collusive,  and  have  depre- 
ciated the  stock  of  the  new  company,  and  that  the  rights 
of  the  plaintiff,  under  his  agreement  of  May  10  with  the 
Missouri  Pacific  Company,  hav^  been  violated. 

Plaintiff  asks  judgment : 

First — That  the  defendants  account  for  all  the  shares 
of  the  Fort  Scott  Company's  stock. 

Second — That  the  capital  stock  of  the  Fort  Scott  Com- 
pany be  limited  to  the  amount  of  the  capital  stock  of  the 
St.  Louis  Company. 

Third — ^That  the  Union  Trust  Company  be  adjudged 
to  be  the  Trustee  of  the  stock  of  the  Fort  Scott  Company, 
held  by  it,  for  the  benefit  of  those  who  became  parties  to 
the  i^eement  of  May  10,  by  depositing  their  stock  in  the 
St.  Louis  Company  with  the  Mercantile  Trust  Company. 

Fourth — ^That  it  be  adjudged  that  only  the  plaintiff 
and  others  who  deposited  such  stock  under  the  agree- 
ment of  May  10,  are  entitled  to,  and  may  recover  the 
stock  of  the  new  Fort  Scott  Company. 

Fifth — ^That  it  be  declared  that  Jay  Gould,  George 
Gould,  Russell  Sage,  Amos  L.  Hopkins,  Joseph  H. 
Richards,  Russell  Harding,  and  H.  C.  Hadley  are  not  en- 
titled to  any  benefits  of  the  plan  of  reorganization,  nor  to 
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any  part  of  the  capital  stock  of  the  Fort  Scott  Company, 
nor  to  act  as  members  or  directors  or  officers  thereof,  and 
that  they  may  be  enjoined  and  restrained  from  dealing 
inth  any  part  of  the  capital  stock  of  said  Fort  Scott  Com- 
pany, and  from  acting  as  directors,  officers  or  managers 
thereof. 

Sixth — ^That  it  be  adjadged  that  the  $10  per  share, 
payable  on  the  St.  Louis  Company's  stock,  be  paid  into 
the  treasury  of  the  new  Fort  Scott  Company. 

Seventh — That  the  income  and  second  mortgage  of  the 
Fort  Scott  Company  be  canceled. 

Eighth— That  the  bond  for  $1,000,000  of  the  Fort 
Scott  Company  be  reformed. 

Ninth — ^That  the  Missouri  Pacific  account  for  the  earn- 
ings of  the  Fort  Scott  Company,  and  that  a  receiver  of 
all  gains  and  profits  diverted  to  the  Missouri  Pacific  Com- 
pany be  appointed. 

Tenth — ^That  the  plaintiff  may  have  damages  from  the 
Missouri  Pacific,  for  its  default  in  performance  of  the 
agreement  of  May  10. 

Eleventh — ^That  the  plaintiff  may  recover  damages 
from  the  individual  defendants. 

(A)  The  entire  scope  of  this  complaint  it  is  contended 
is  to  procure  what  will  in  substance  amount  to  a  specific 
performance  of  the  contract  of  May  10, 1887,  made  by  the 
Missouri  Pacific  Railway  Company.  That  all  the  specific 
relief  claimed  by  plaintiff,  by  way  of  damages  against  the 
Missouri  Pacific  Railway  Company,  or  for  the  cancella- 
tion of  the  unwarranted  mortgage  given  for  the  income 
bond  to  Dillon  and  George  Gould,  and  for  the  re- 
moval or  enjoining  of  the  officers  of  the  organized  road 
who  have  no  stock  in  the  company,  and  who  have  never 
paid  or  become  liable  to  pay  anything  for  the  capital 
stock  thereof,  or  for  damages  against  the  unauthorized 
directors  for  the  mismanagement  and  misdirection  of  the 
revenues  and  affairs  of  the  company  while  in  possession — 
that  all  these  are  but  parts  of  the  relief  essential  to  give 
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to  the  plaintiff  and  tIio86  in  the  same  position  with  him, 
the  rights  which  they  would  have  had  had  they  been  per* 
mitted  to  reorganize  the  road  on  or  after  July  2, 1887,  be- 
fore which  day  the  defendants,  Gould,  Sage,  and  the 
others,  had  commenced  the  imwarranted  and  unauthorized 
reorganization  alleged  in  the  complaint.  There  is  no  doubt 

that  it  was  clearly  competent  to  state  a  cause  of  action 
[*]     in  the  same  complaint  against  the  Missouri  Pacific 

Railway  Company  for  specific  performance  of  its 
agreement  of  May  10,  and  for  damages  for  breaches  of 
that  agreement  as  are  alleged. 

In  addition,  however,  the  complaint  contains  clear  and 
distinct  causes  of  action  against  the  directors  of  the  Fort 
Scott  Railway  Company  to  disfranchise  and  depose  them 
from  office,  and  for  damages  for  their  malfeasance,  where- 
by the  earnings  and  revenues  of  that  company  have  been 

diverted  to  the  Missouri  Pacific. 
[']        It  is  difficult  to  see  what]  interdependence  there  is 

between  these  causes  of  action  ;  they  can  not  be  said 
to  relate  to  the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action^  The  cause  of  ac- 
tion upon  contract  against  the  Missouri  Pacific,  is  a  cause 
of  action  in  the  plaintiff's  own  right. 

The  causes  of  action  against  the  directors  of  the  Fort 
Scott  Company  are  those  which  the  plaintiff  acquires 
derivatively  and  can  enforce  only  in  the  right  of  the  cor- 
poration and  as  a  stockholder  (or  as  one  claiming  in 
equity  to  be  regarded  as  a  stockholder)  seeking  relief  and 
redress  in  behalf  of  his  coi<poration,  which  he  alleges  to 
be  under  the  dominion  of  wrong-doers. 

As  has  been  well  stated  in  the  argument,  there  is 
nothing  in  the  organization  of  the  Fort  Scott  Company 
which  relieves  an  action  against  its  directors  for  misman- 
agement, diversion  of  revenues,  &c.,  from  the  incidents 

and  characteristics  of  such  an  action.  For  wrongs  to 
[*]     this  corporation  committed  by  its  officers,  redress 

belongs  to  the  corporation  itself,  in  the  first  instance. 
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as  would  be  the  case  with  any  other  corporation  subjected 
to  like  wrongs.  And  such  a  cause  of  action  in  favor  of 
stockholders  is  deriyative  from  the  corporation  and 
accrues  to  the  stockholder  only  upon  the  refusal  of  the 
corporation  to  act  The  mismanagement  and  malfeasance 
of  the  directors,  alleged  in  the  complaint^  have  no  relation 
to  the  organization  of  the  company,  but  are  wrongs  sub- 
sequent to  and  entirely  disconnected  from  the  organiza- 
tion. Until  the  plaintiff  has  recovered  upon  his  contract 
with  the  Missouri  Pacific  the  shares  of  stock  to  which  he 
alleges  himself  to  be  entitled  under  that  contract,  he  has 
no  legal  status  whatever  to  enforce,  in  the  name  of  the 
Fort  Scott,  Wichita  and  Western  Bailway  Company,  or 
in  its  behalf,  any  claim  which  it  may  have  against  its 
officers  for  malfeasance  in  office. 

The  stock  of  the  Fort  Scott  Company  is  in  the  hands 
of  the  trustees  of  the  Missouri  Pacific,  and,  therefore^ 
within  reach  of  any  recovery  which  the  plaintiff  may  have 
as  against  the  Missouri  Pacific.  But  until  he  has  acquired 
this  stock  his  rights  are  those  of  contract  with  the  Mis- 
souri Pacific  alone,  and  he  has  no  relation  to  a  claim 
upon  the  Fort  Scott,  or  through  it  any  demand  upon  the 
directors. 

The  Fort  Scott  Company  had  no  part  in  and  has  no 
concern  with  the  agreement  between  the  plaintiff  and  the 
Missouri  Pacific  Company.    It  was  not  in  existence 
[']     at  the  time  the  agreement  was  made.     There  is  no 
allegation  that  it  has  ever  ratified  or  become  a  party 
to  the  agreement ;  it  is  at  entire  liberty  to  disregard  it. 
The  promotion  by  the  Missouri  Pacific  of  the  organiza- 
tion of  the  Fort  Scott  Company  in  no  way  affects  the  abso- 
lute independence  of  the  company. 
[']        "A  corporation  is  not  responsible  for  acts  per- 
formed or  contracts  entered  into  before  it  came  into 
existence,  by'promoters  or  other  persons  assuming  to  bind 
the    company    in  advance"    (Morawetz    on  Corporationa 
§  547,  and  cases  cited). 
Vol.  XV.— 20. 
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[']        Such  contracts  only  bind    the    individual    who 
makes  them    (Munson  v.  S.  G.  &  C.  B.  B.  Co.,  103 
If.  Y.  558). 

Taking  into  consideration  the  allegations  of  the  com- 
plaint and  the  relief  asked,  it  is  evident  that  two 
1^8]     separate  and  distinct  causes  of  action  are  pleaded, 
and,  even  if  they  had  been  brought  against  the  same 
defendant,  it  is  doubtful  if  they  could  be  united  in  the 
same  complaint. 

In  Paulson  v.  Van  Steenbergh,^v^here  two  causes  of  ac- 
tion were  pleaded,  one  against  the  defendant  as  an  individ- 
ual and  one  against  him  as  president  of  the  company, 
p]  the  court  in  that  case  said  :  ''  The  plaintiff  disclaims 
any  intention  to  allege  but  one  cause  of  action,  but 
the  relief  asked  for  shows  that  the  pleader  had  in  his 
mind  two  claims,  one  in  the  plaintiff's  favor  against  the 
defendant,  and  the  other  in  favor  of  the  corporation 
against  the  defendant  in  his  official  capacity.  The  causes 
of  action  are  improperly  joined,  and  the  objection  is  prop- 
erly taken  by  demurrer "    (Paulson  v.  Van  Steenbergh, 

65  How.  Pr.  342). 
P*]        It  has  also  been  held  to  be  an  improper  joinder  of 
causes  of  action  to  write  one  for  equitable  relief  against 
a  corporation,  with  a  claim  for  damages  against  individual 
defendants  (House  v.  Cooper,  16  How.  Pr.  292). 

Another  argument  against    uniting  these  causes  of 

action  is  that  the  one  against  the  Missouri  Pacific  is  upon 

contract,  while  that  against  the  directors  of  the  Port 

["]    Scott  Company  is  in  tort.    Actions  in  contract  and 

tort  may  not  be  united  in  the  same  complaint  (Comp- 

ton  r.  Hughes,  38  Hun,  377 ;  Nichols  v.  Drew,  94  K  Y.  22). 

It  is  unnecessary,  in  view  of  the  foregoing,  to  analyze 

the  complaint  for  the  purpose  of  determining  whether 

causes  other  than  those  mentioned  are  set  forth  in 

["]    the    complaint  and    improperly    united.     A  single 

instance  of  two  misjoined  causes  of  action  is  sufficient 

to  overthrow  the  complaint,  no  matter  how  many  causes 
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of  action  properly  or  improperly  joined   the  complaint 
may  contain. 

The  foundation  of  plaintiffs  causes  of  action  was  the 
agreement  made  with  the  Missouri  Pacific,  and  excepting 
the  trust  company  holding  the  stock,  which  is  the  subject 
of  the  agreement,  it  is  difficult  to  see  upon  what  theory 
the  other  defendants  are  necessary  parties,  or  how  causes 
of  action  as  against  them  can  be  united  in  the  same  com- 
plaint. In  this  connection  it  must  be  remembered  that 
the  plaintiff  proceeds  against  the  Fort  Scott  Company, 
which  was  an  entire  stranger  to  the  contract  sued  upon» 
and  proceeds  against  the  other  defendants  demurring,  by 
reason  of  their  relation  to,  or  their  connection  with,  the 
Port  Scott  Company.  If  any  doubt  existed  as  to  whether 
or  not  several  causes  of  action  were  alleged,  it  would  be 
removed  by  the  prayer  of  the  complaint,  demanding,  as  it 
does,  specific  relief  against  each  of  the  defendants,  arising 
out  of  the  facts  pleaded. 

The  plaintiff  claims  nothing  against  the  individual 
defendants,  by  reason  of  their  connection  with  the  Mis- 
souri Pacific  Company,  the  demand   against  them 
["]    being  solely  in  their  capacity  as  officers  of  the  Fort 
Scott  road.    Nor  do  I  think  it  can  be  claimed  that 
the  causes  of  action  arose  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  actioD,  so 
as  to  entitle  them  to  be  included  in  the  same  complaint. 
But  even  if  these,  for  the  sake  of  argument,  were 
["]    admitted  to  be  so,  the  Code  provides  that,  in  order 
that  such  causes  of  action  should  be  united,  it  must 
appear  on  the  face  of  the  complaint  that  they  are  consis- 
tent with  each  other  and  that  they  affect  all  the  parties  to 
the  action. 

When,  however,  we  consider  causes  of  action,  united, 
it  will  require  but  a  brief  examination  of  the  complaint 
to  demonstrate  that  the  cause  of  action  against  the  Mis- 
souri Pacific  does  not  affect  all  the  defendants,  nor  are 
the  defendants,  Dillon  and  Gould,  as  trustees  of  the  Fort 
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Scott  Company,  affected  by  the  cause  of  action  against  the 
directors  of  that  company,  nor  is  the  Union  Trust  Company 
affected  by  any  cause  of  action  arising  out  of  the  alleged 
maladministration.     As  was  stated,   therefore,   by  the 

learned  justice,  delivering  the  opinion  of  the  court, 
[»]    in  Church  v.  Stanton  (9  N.  Y.  St.  Rep.  121),    "It 

appearing  that  the  causes  of  action  did  not  affect  all 
the  parties  to  the  action,  but  that  some  of  the  defendants 
had  no  interest  whatever  in  or  are  not  attempted  to  be 
affected  by  some  of  the  causes  of  action  alleged  in  the 
complaint,  the  demurrer,  therefore,  is  well  taken  ** 
(Nichols  V.  Drew,  94  N.  7.  22). 

For  the  reasons  stated,  therefore,  I  see  no  escape 
from  the  conclusion  that  the  demurrers  must  be  sus* 
tained. 


MEO  V.  MEO. 


Supreme  Coubt,  First  Department,  New  York  Oouktt 

Special  Term,  October,  1888. 

1742,  et  seq.,  1769. 

JJimony-'—aUowcmoe  of,  in  action  to  annul  marriage. 

Alimonj  and  counsel  fees  cannot  be  gpunted  pendente  lite  in  sol 
action  brought  by  a  wife  against  a  husband,  to  annnl  the  mar- 
riage on  the  ground  of  fraud.  The  allowance  of  alimonj  and 
counsel  fees  in  such  a  case  ia  not  authorized  either  by  the  Coda 
of  Civil  Procedure,  or  by  the  Revised  Statutes,  or  by  the  practice 
of  the  courts. 

(Decided  October  11,  1888.) 

Motion  by  plaintiff  for  an  allowance  o£  alimony  pen-- 
dente  lite  and  counsel  fees. 

Sufficient  facts  appear  in  the  opinion. 
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McKirdey  dc  Edrbaugh,  for  plaintiff  and  motion. 
ThomaUy  Squiers  dc  GonstarU,  for  defendant,  opposed. 

O'Brien,  J. — ^This  is  an  application  for  alimony  and 
<x>ansel  fees,  pendente  Kief  in  an  action  brought  bj  the  wife 
against  the  husband,  to  annul  the  marriage  on  the  ground 
of  fraud. 

The  defendant  resists  the  motion,  on  the  ground  of 
want  of  power  and  jurisdiction  in  the  court  to  grant  any 
^mony  or  counsel  fee  in  an  action  of  this  nature. 

The  plaintiff  contends  that,  whether  express  power  is 
granted  or  not  by  the  Code,  the  right  to  give  the  relief  in 
cases  of  this  character  rests  upon  the  incidental  powers 
formerly  vested  in  the  court  of  chancery,  to  which  the 
supreme  court  has  succeeded,  and  that  an  allowance  does 
not  depend  wholly  upon  the  Code  of  Civil  Procedure,  but 
upon  the  practice  of  the  courts  as  it  previously  existed. 

It  remains,  therefore,  to  determine  whether  alimony  and 
counsel  fees  can  be  allowed  under  the  Code,  by  any  pro- 
Tision  of  the  Bevised  Statutes,  or  by  the  practice  of  the 
courts. 

First,  as  to  the  Code :  It  would  seem  that  the  provisions 
of  the  Code  for  alimony  and  counsel  fees  are  limited  to 
actions  for  divorce  and  separation. 

Section  1769  of  the  Code  provides :  "  That  where  an 
action  is  brought  as  prescribed  in  either  of  the  last  two 
articles,  the  court  may  in  its  discretion,  during  the  pen- 
dency  thereof . . .  make  or  modify  an  order  .  . .  requiring 
the  husband  to  pay  any  sum  . .  .  necessary  to  enable  tUe 
wife  to  carry  on  or  defend  the  action,"  Ac. 

The  last  two  articles  referred  to,  relate  to  :  (a.)  Actions 
for  divorce  :  (b.)  Actions  for  separation — and,  therefore,  it 
would  seem  that  article  1,  which  includes  ''  actions  to 
annul  a  marriage,"  is  not  included  within  the  provisions 
of  the  section,  and  no  provision  whatever  is  made  by  the 
"Code  for  alimony  and  counsel  fee. 
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Second,  as  to  the  Eevised  Statutes  :  A  distinction  is 
seemingly  made  between  actions  brought  by  the  wife  and 
those  brought  against  the  wife,  to  set  aside  a  marriage 
contract)  (North  v.  North,  1  BarK  CL  243) ;  and  in  the 
case  of  Griffin  v.  Griffin  (47  N.  F.  134),  the  learned  judge, 
in  delivering  the  opinion  of  the  court,  says :  **  It  is  very 
properly  restricted  to  cases  where  the  wife  admits  the 
existence  of  a  valid  marriage,  and  seeks  a  divorce  or 
separation  for  subsequent  misconduct  of  the  husband. 
Where  she  denies  the  existence  of  the  marriage,  she  can- 
not consistently  claim  that  the  defendant  was  under  obli- 
gations to  provide  any  means  to  carry  on  a  suit  against- 
him." 

As  to  the  third — the  practice  of  the  courts — it  would 
seemingly  be  against  the  granting  of  such  allowance 
(Bloodgood  V.  Bloodgood,  59  How,  Pr.  42  ;  Isaacsohn  v. 
Isaacsohn,  3  Mon,  Lata  BuL  73). 

It  is  true  that  the  case  of  Allen  v,  Allen,  decided  at 
special  term  of  this  court,  is  authority  for  plaintiffs- 
contention.  And  it  would  seemingly  appear  by  the  state- 
ment of  the  learned  judge  in  the  Matter  of  Anonymous  (15 
Ahh.  Pi\  308),  wherein  the  learned  judge  says  :  "  That 
the  court  is  authorized  in  every  suit  brought  for  divorce 
or  separation  to  require  the  husband  to  pay  a  suitable 
sum  to  enable  the  wife  to  carry  on  the  suit.  No  distinc- 
tion is  made  between  a  suit  for  divorce  upon  the  ground 
of  nullity  of  the  marriage,  or  for  any  other  cause  ;  all  are 
denominated  divorces  or  separations," 

The  Code,  however,  makes  the  distinction  between 
cases  for  divorce  and  separation,  and  cases  brought  to 
nullify  the  marriage  ;  and  in  view  of  the  expression  quoted 
from  the  case  of  Griffin  v.  Griffin,  and  the  fact  that  the 
Eevised  Statutes  do  not  provide  for  such  allowances  in 
such  actions,  and  that,  as  to  the  practice  of  the  courts  the 
weight  of  authorities  is  seemingly  against  the  granting  of 
such  relief,  I  am  reluctantly  obliged  to  deny  the  motion* 
Had  I  concluded  that  the  court  had  the  power,  regarding 
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the  present  case  as  a  proper  one  upon  the  facts  disclosed^ 
I  would  have  granted  the  motion  for  alimony  and  counsel 
fee.    No  costs. 


WENZELL  V.  MOKRISSET. 

SuPBEME  CouBT,    Third    Depabtment,    Albany  County, 

Special  Tebm,  Septembeb,  1888. 

§§635,  636. 

Attachment — irJten  rffidavit  sufficient. 

Where  an  affidavit  (sworn  to  Septembar  15, 1888),  upon  which  an  at* 
tachment  was  granted,  stated  that  the  action  was  brought  to  recover 
for  <^  services  of  the  plaintiff  as  attorney  for  the  defendant  rendered 
in  prosecuting  oertain  suits  upon  his  retainer,  and  for  drawing  and 
engrossing  certain  instruments  in  writing,  *'  and  for  money  ad-* 
vanced/'  which  services  were  performed  and  moneys  advanced  be* 
tween  September  20, 1883,  and  January  1, 1888,"— //eW,  that  it  suf- 
ficiently  appeared  that  the  services  referred  to  had  been  rendered, 
and  x>ayment  therefor  was  due  before  the  commencement  of  the 
action ;  that  there  was  not  an  allegation  of  indebtedness  without 
any  facts  to  sustain  it.  but  a  positive  averment  that  services  were 
rendered  and  money  advanced ;  that  the  phrase  "  prosecuting 
suits  as  attorney  on  defendant's  retainer, "  meant  acting  as  attor- 
ney at  law,  and  if  the  plaintiff  was  not  an  attorney  and  did  not 
prosecute  the  suits  on  the  defendant's  retainer,  then  the  affidavit 
would  be  positively  false ;  that  the  word  **  retainer  "  could  not 
be  held  to  mean  attorney  in  fact. 

Smadbeck  r.  Sisson  (4  N.  Y.  Civ,  Pro,  353) ;  Smith  v,  Davis  (29 
Huh,  306) ;  Pomeroy  v,  Ricketts  (27  Id,  242)  ;  Manton  v.  Poole 
(4/f/.  636),  distinguished. 

{Deciiled  September,  1888.) 

Motion  by  defendant  to  set  aside  an  attachment  on  the 
ground  that  the  affidavits  upon  which  it  was  granted 
were  insufficient. 
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Sufficient  facts  appear  in  the  opinion. 
Nathaniel  C,  Moak,  for  defendant  and  motion. 
Alphens  T.  Bulldey^  for  plaintiff,  opposed. 

LeIrned,  J. — The  plaintiff^s  affidavit  avers  :  "  Which 
services  "were  performed  and  money  advanced  between 
September  20, 1883,  and  January  1, 1888  "  ;  and  it  is  sworn 
to  September  16,  1888. 

It  therefore  appears  that  the  attachment  was  not  ob- 
tained on  the  last  day  when  the  services  were  rendered. 
So  that  the  objection  sustained  in  Smadbeck  r.  Sisson  (4 
N.  Y.  Civ,  Pro.  353)  does  not  apply. 

Next,  the  sentence  above  quoted  is  a  positive  averment 
that  the  services  were  rendered  and  the  money  advanced. 
Therefore  the  objection  that  there  is  only  an  allegation  oi 
indebtedness  without  any  facts,  taken  in  Smith  v,  Davis 
(29  Hun^  306),  does  not  apply.  The  words  "  which  ser- 
vices," etc.,  of  course  refer  to  services  and  money  pre- 
viously mentioned.  Looking  back,  then,  we  find  a  de- 
scription of  the  services  and  money,  as  follows :  "  The 
services  of  the  plaintiff  as  the  attorney  for  the  defendant 
rendered  in  prosecuting  certain  suits  upon  his  retainer,  and 
for  drawing  and  engrossing  certain  instruments  in  writing.*' 

Thus  we  have  a  positive  allegation  that  between  the 
dates  specified  the  plaintiff  did  perform  services  as  attor- 
ney for  defendant  rendered  in  prosecuting  certain  suits  on 
his  retainer,  etc.,  etc. 

Prosecuting  suits  as  attorney  on  defendant's  retainer, 
means  acting  as  attorney  at  law.  And  if  plaintiff  was  not 
such  attorney,  or  did  not  so  prosecute  suits  on  defendant's 
retainer,  then  the  affidavit  would  be  positively  false.  It 
could  not  be  held  to  mean  attorney  in  fact.  **  Betainer  " 
is  a  word  with  a  distinct  and  well-known  meaning. 

The  case  of  Pomeroy  v,  Bicketts  (27  Hnn^  242),  is  cited 
by  defendants  as  sustaining  their  view  that  the  affidavit 
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is  defective.  The  affidavit  in  that  case  lacks  just  the  posi- 
tive averment  which  this  affidavit  contains.  If  that  affi- 
<lavit  had  had  the  additional  words  '^  which  goods,  wares, 
and  merchandise  were  sold  and  delivered  between  June 
8,  1880,  and  June  30, 1880,'*  then  there  would  have  been 
a  statement  that  the  plaintiffs  had,  in  fact,  sold  goods  to 
the  defendant. 

The  case  of  Manton  v,  Poole  (4  Hun^  638),  is  of  the 
same  character  with  the  case  last  cited. 

In  the  present  case,  it  seems  to  me  that  the  defendant 
has  overlooked  an  important  part  of  the  affidavit,  and  has 
treated  it  as  if  the  words  ''  which  services  were  performed 
and  money  advanced "  were  stricken  out,  while,  in  foot, 
these  words  made  a  positive  averment  of  what  otherwise 
might,  perhaps,  have  been  called  a  mere  recital. 

Motion  to  set  aside  the  attachment  denied,  with  $10 
costs. 


CLEARMAN  v.  CLEARMAN. 

SuPBEME  Court,  First  Department,  New  York  Countt, 

Special  Term,  October,  1888. 

§  1762. 


Husband  and  wife — what  amounts  to  abcmdonment. 

Where  a  husband  ceases  Hving  with  his  wife  and  expresses  a  fixed 
determination  not  to  resume  living  with  her,  and  there  is  an 
absence  of  her  consent  to  such  separate  living  and  of  conduct  on 
her  part  justifying  the  husband's  withdrawal,  there  is  an  aban- 
donment of  the  wife  by  the  husband  within  the  meaning  of  the 
Code  of  Civil  Procedure,  section  1762,  subdivision  3,  notwith- 
standing the  husband  continues  to  provide  for  the  wife^s  support; 
and  she  may  maintain  an  action  against  him  to  procure  judgment, 
separating  her  from  his  bed  and  board. 
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A  hnsband  who  refuses  to  live  with  his  wife,  although  he  Bnpport» 

her,  is  guilty  of  deserting  her. 
Magrath  v,  Magrath  (103  Mass,  577) »  followed. 
(Decided  October  11,  1888.) 

Trial  of  action  for  separation,  before  the  court  without 
a  jury. 

The  facts  appear  sufficiently  in  the  opinion. 
L.  F.  Post,  for  plaintiff. 
W.  8.  Jarvis,  for  defendant. 

Patterson,  J. — ^This  action  is  brought  by  a  wife  to  pro- 
cure a  separation  from  bed  and  board  under  subJiivision 
3  of  section  1762  of  the  Code  of  Civil  Procedure.  She 
alleges  that  her  husband  has  abandoned  her.  The  defenses 
are  two — ^first,  that  there  has  been  no  abandonment  within 
the  meaning  of  the  law ;  and  second,  that  a  separation 
was  agreed  upon  between  the  parties.  Of  the  second 
defeuRe  it  is  not  necessary  to  say  anything  further  than 
that  the  proof  fails  to  establish  such  an  agreement,  and, 
at  most,  shows  that  negotiations  were  had  looking  to  such 
an  end,  but  that  they  were  not  consummated  and  the 
terms  were  never  agreed  upon. 

The  real  question  in  the  case  is,  has  the  defendant 
abandoned  the  plaintiff?  It  is  proven  conclusively  that 
on  May  5, 1885,  he  left  the  plaintiff,  announcing  his  inten- 
tion never  to  live  with  her  again,  and  this  intention  he  has 
carried  into  effect,  and  he  has  gone  so  far  as  to  say  upon 
this  trial,  that  he  will  not  resume  his  relation  of  husband 
to  her,  wiU  not  live  in  the  same  house  with,  nor  give  her 
his  society,  companionship  or  home.  He  has  contributed 
to,  or  provided  for  her  support ;  that  is  to  say,  from  the 
time  he  left  her  he  has  furnished  her  certain  money  for 
her  support  and  that  of  her  two  infant  children,  who  are 
of  such  tender  years  that  they  cannot  be  taken  from  their 
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mother,  and  he  visits  the  apartments  of  his  wife  every 
day  to  see  the  children,  and  on  such  visits  sometimes  sees 
the  plaintiff ;  but  all  relations  between  himself  and  her 
have  been  abandonned  by  him,  despite  her  earnest 
entreaties  and  desire  to  have  him  return. 

It  is  very  difficult  to  frame  a  comprehensive  definition 
of  abandonment  as  it  is  used  in  the  section  of  the  Code 
tmder  consideration.  It  may  be  equivalent  to  desertion ; 
but  for  the  purposes  of  this  case  it  may  be  regarded  as 
the  cessation  by  plaintiff  from  living  with  his  wife,  with  a 
fixed  determination  not  to  resume  such  living  with  her, 
and  the  absence  of  her  consent  to  such  separate  living 
and  of  conduct  on  her  part  justifying  her  husband's  with- 
drawal. In  this  case  all  matrimonial  relations  between 
the  parties  have  ceased  by  the  act  of  the  defendant  He 
persists  in  living  separate  from  his  wife,  and  will  not, 
under  any  circumstances,  as  he  says,  resume  living  with 
her.  She  has  not  consented  to  this,  but  has  time  and 
again  asked  the  defendant  to  change  his  purpose.  The 
whole  evidence  evinces  an  unalterable  determination  on 
hi.)  part  to  repudiate  all  the  duties  of  a  husband,  except 
that  of  contributing  to  the  support  of  his  wife,  and  the 
impression  the  testimony  makes  on  my  mind  is  that  he 
does  this  for  his  children  rather  than  for  her.  But  this 
provision  for  her  support  does  not  relieve  him  from  the 
charge  of  abandonment  It  is  none  the  less  desertion  if 
a  husband  refuses  to  live  with  his  wife,  although  he  does 
support  her  (Magrath  v.  Magrath,  103  JIass.  577,  579) ;  and 
here  this  support  is  liable  to  be  withdrawn  at  any  time, 
although  that  might  be  prevented  by  an  order  under  an- 
other section  of  the  Code  without  a  decree  of  separation.* 

I  am  of  opinion  that  the  plaintiff  has  shown  enough  to 
entitle  her  to  judgment,  and  allowing  her  the  custody  of 
the  children,  with  proper  provision  as  to  the  defendant 
visiting  them,  and  allowing  her  a  fixed  monthly  sum  for 
her  and  their  support. 

*  C^ledv'Pro.  i  1766. 
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SIBLEY,  AS   AssiGNEB,    ETC.    V.    EQUITABLE  LIFE 
ASSURANCE  COMPANY  OF  THE  UNITED 

STATES,  ET  AL. 


SiTFEBIOR  COUBT  OF  THE  CiTT  OF  NeW  YoBK,  GeKEBALTeBH^ 

October,  188a 
§820. 

Interpleader — when  interest  added  to  demand,  upon  ordering. 

Where,  in  an  action  against  an  insnranoe  company  and  others  to 
recover  from  the  company  the  amount  of  an  endowment  policy 
of  insurance,  the  company  sought  to  interplead  in  its  stead  the 
other  defendants  who  claimed  the  same  moneys  and  of  whose 
rights  the  insurance  company  was  ignorant,— Jle/d,  that  it  was 
error  to  direct  interpleader  upon  the  payment  of  the  amount 
called  for  by  the  policy,  without  interest ;  that  the  court  had  no 
power  by  an  order  to  discharge  the  defendant  from  liability  to 
the  plaintiff  without  the  payment  of  the  amount  which  was  due 
upon  the  policy  and  interest  from  the  day  that  it  became  due ; 
that  interest  was  as  much  a  part  of  the  demand  of  the  legal 
owner  of  the  policy  as  the  amount  required  to  be  paid  by  the 
policy  ;  that  if  the  company  would  relieve  itself  from  the  obliga- 
tion to  pay  interest  it  should  have  commenced  an  action  of  inter- 
pleader; and  if  it  had  an  equitable  defense  against  the  claim  for 
interest  it  must  remain  a  party  to  the  action  and  set  forth  said 
defense  by  answer. 

{Decided  October  26,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  special  term 
of  the  New  York  superior  court,  directing  an  interpleader 
upon  the  payment  by  the  defendant  of  $10,142  to  abide 
the  event  of  the  action. 

The  action  was  brought  by  the  plaintiff  as  assignee 
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in  bankruptcy  of  the  insured  to  recover  the  amount  of  an 
endowment  policy  which  matured  on  October  1,  1887. 
The  defendants  were  the  insurance  company,  the  bank- 
rupt insured,  and*  the  latter's  daughter,  claiming  under  an 
agreement,  which  the  plaintiff  sought  to  set  aside  as 
fraudulent.  Several  months  after  the  maturity  of  the 
policy  and  the  commencement  of  the  action,  the  defend- 
ant, the  insurance  company,  obtained  an  order  discharging 
it  from  liability  on  the  payment  of  the  amount  of  the 
policy  into  court.  The  plaintiff  appealed,  claiming  that 
interest  on  the  amount  of  the  policy,  $10,142,  must  also 
be  paid  before  the  insurance  company  would  be  dis- 
charged from  liability. 

Boger  Foster^  for  the  plaintiff-appellant. 

The  court  erred  in  releasing  the  insurance  company 
from  liability  for  interest.  **  Where  the  principal  is  to  be 
paid  at  a  specified  time,  the  law  has  always  implied  an 
agreement  to  make  good  the  loss  arising  from  a  default 
by  the  payment  of  interest."  Eensselaer  Glass  Factory 
V,  Eeid,  5  Cow.  587,  611 ;  Eobinson  v.  Bland,  2  Burr. 
1077,  1086 ;  McLaughlin  v,  Washington  Co.  Mutual  Ins. 
Co.,  23  Wend.  625.  A  stakeholder  is  never  relieved  from 
liability  unless  he  has  been  enjoined  from  payment  of 
the  fund  into  court.  Chauncy  v.  McKnight,  2  Sdden's 
Notes,  60;  Potter  v.  Gardner,  6  Fd.  {U.  S.)  718,  722. 
The  insurance  company  might  have  relieved  itself- 
from  liability  for  interest  by  bringing  an  action  of  inter- 
pleader and  payment  into  court  as  soon  as  the  policy  ma- 
tured, but  a  bill  of  interpleader  by  an  insurance  company 
is  demurrable  unless  it  contains  an  offer  to  pay  into  court 
interest  as  well  as  the  amount  originally  due.  Bignold  v. 
Andland,  11  Simons  23.  So  in  Patterson  i\  Perry,  14 
Soto.  Pr.  506,  506,  a  motion  for  an  order  of  inter- 
pleader under  the  Code  was  denied  except  upon  condi- 
tion that  the  defendant  pay  interest  as  well  as  principal 
into  court.     Equity  has  no  discretionary  power  to  relieve 
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Sk  defendant  from  liability  for  interest  upon  a  demand 
that  bears  interest  at  law, 

Aleosander  &  Green,  for  the  Insurance  Company, 
respondent. 

Plaintiff  is  not  entitled  to  interest  on  the  fund.  The 
plaintiff  could  only  have  been  entitled  to  interest  if  the 
relation  of  debtor  and  creditor  existed  between  them  and 
the  insurance  company,  and  the  latter  was  in  default  to 
him.  This  could  not  be,  so  long  as  the  assignment  to  set 
aside  which  the  plaintiff  brought  this  suit,  was  still  in 
force.  Adams  v.  Fort  Plain  Bank,  38  ^.  Y.  255  ;  Bensse- 
laer  Glass  Co.  v,  Beid,  5  Cow,  587.  The  most  that  can 
be  claimed  is  that  the  assurance  society  is  the  trustee  of 
a  fund,  and  the  rule  is  well  settled  that  interest  is  not 
<}hargeable  against  a  trustee  where  there  is  no  unreason* 
able  delay  in  applying  the  trust  moneys  and  where  he 
does  not  apply  it  to  his  own  use  or  mingle  it  with  his  own 
funds.  Minuse  v.  Cox,  5  Johns.  448;  1  Ferry  on  Trusts^  § 
468,  and  cases  cited.  Plaintiff  by  commencing  this  action 
and  joining  the  other  claimants  with  the  insurance  com- 
pany as  defendants,  prevented  the  company  from  obtain- 
ing relief  by  an  order  under  section  820  of  the  Code.  A 
bill  of  interpleader  could  not  have  been  filed  while  this 
action  was  pending. 

Peb  Cubiam.  —  The  complaint  demands  judgment 
against  the  defendant,  the  Equitable  Assurance  Company, 
for  the  amount  due  under  the  policy  of  insurance  set  up  in 
the  complaint,  with  interest  thereon  from  October  1, 1887- 

The  defendant  presented  a  petition  to  the  court  where* 
by  it  admits  that  the  amount  named  is  due  under  the 
said  policy,  and  that  it  has  been  due  since  October  1, 1887 ; 
that  when  said  amount  became  due,  defendant  was 
ready  and  willing  to  pay  the  same  to  the  person  rightly 
entitled  thereto,  but  that  it  is  ignorant  of  the  rights  of 
the  several  parties  to  the  action,  and  cannot  with  safety 
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paj  the  same  to  any  person ;  and  on  that  petition  the 
court  ordered  that  the  said  corporation  may  pay  the 
amount  due,  without  interest,  into  the  Mercantile  Trust 
Oo.,  to  the  credit  of  this  action,  and  that  upon  said  pay- 
ment the  said  defendant  be  relieved  and  discharged  from 
all  liability  to  the  plaintiff  or  any  of  the  defendants  herein. 

We  do  not  think  that  the  court  had  power  by  an  order 
to  discharge  the  defendant  from  liability  to  the  plaintiff 
without  payment  of  the  amount  which  was  due  upon  the 
I)olicy,  and  interest  from  October  1,  1887.  This  interest 
was,  under  the  complaint  in  this  action,  as  much  a  part  of 
the  demand  of  the  legal  owner  of  the  policy  of  insurance, 
as  the  amount  required  to  be  paid  by  the  policy. 

If  the  company  desired  to  relieve  itself  from  the  obli- 
gation to  pay  interest,  it  could  have  comiflenced  an  action 
for  an  interpleader.  Instead  of  commencing  such  an 
action,  the  company,  after  having  refused  to  pay  the 
plaintiff,  did  nothing  until  it  was  sued,  and  in  the  mean 
time  retained  the  money.  So,  if  in  point  of  fact  the  com- 
pany has  an  equitable  defense  against  plaintiff's  claim  for 
interest,  it  must  remain  a  party  to  the  action  and  set 
forth  such  defense  bv  answer. 

As  the  case  stands  at  present  the  order  should  only  be 
granted  on  the  payment  into  court  of  the  amount  admitted 
to  be  due,  with  interest  up  to  the  time  of  payment. 

The  order  appealed  from  should  be  modified  by  re- 
quiring the  defendant  to  pay  the  sum  of  $10,142,  with 
interest  thereon  from  October  1,  1887,  to  the  date  of  the 
payment  of  the  principal  sum.  The  appellant  should  have 
410  costs  and  disbursements  of  this  appeal. 


1 
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CASSIDT  V.  BOYLAND. 
Orrr  Coubt  of  New  York,  Speoial  Tebh,  Octobeb,  1888. 

§§  419,  723. 

Notice  of  amourUfor  which  judgment  wiU  be  taken  in  case  <f  defavU — 

amendment 

The  court  has  power  to  allow  the  amendment  of  a  notice  served  with 
the  summons  stating  the  amount  for  which  judgment  wiU  be 
taken  against  t£e  defendant  in  case  of  default ;  but  the  amend- 
ment should  be  upon  notice  to  the  defendant,  that  he  may  deter- 
mine whether  to  defend  the  demand  as  enlarged,  or  allow 
judgment  to  go  against  him  therefor,  and  where  such  an  amend- 
ment is  made  ex  parte,  leave  will  be  given  the  defendant  to  appear 
and  answer. 

(Decided  October,  1888.) 

Motion  to  set  aside  a  judgment  entered  by  default  in 
this  action,  and  an  order  amending  the  notice  attached  to 
the  summons  herein. 

The  facts  appear  in  the  opinion. 

John  Dorrity,  for  defendant  and  motion. 

Henry  Biscoffj  Jr,,  for  plaintiff,  opposed. 

MgAdam,  Ch.  J. — The  summons,  which  was  served 
without  a  complaint,  gave  notice  to  the  defendant  that 
upon  his  default  judgment  would  be  taken  against  him 
for  $277.66  with  interest.  The  defendant  allowed  a  de- 
fault to  be  taken,  and  the  plaintiff  obtained  an  ex  parte 
order  increasing  the  amount  claimed  to  1410  and  interest. 


*    T 
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and  entered  judgment  for  this  amount.  The  present  ap- 
plication is  to  set  aside  aid  order  and  judgment.  The 
court  had  power  to  grant  the  amendment  (Reed  v.  Mayor, 
97  N.  Y,  620 ;  Deane  v.  O'Brien,  13  Abb.  Fr.  11),  but  it 
should  have  been  upon  notice  to  the  defendant,  that  he> 
might  determine  whether  to  defend  the  demand  as  enlarged^ 
or  allow  judgment  to  go  against  him  therefor  (See  James  v^ 
Kirkpatrick,  5  How.  jPr.,241 ;  Decker  v.  Parsons,  (11  Hure, 
207). 

The  defendant  having  notice  of  the  order  now,  it  will 
be  allowed  to  stand,  but  the  judgment  will  be  vacated, 
and  the  defendant  permitted  to  serve  his  answer  to  the 
complaint  as  amended,  within  six  days  after  the  service 
of  the  order  to  be  entered  herein.    No  costs^ 


HAMMACHER  et  al.  v.  MORSE. 
N.  Y.  CouBT  OF  CoMJtfON  Pleas,  Special  Term,  April,  1888. 

§§  644  €t  seq.,  1351. 

AtUtrJimeiit — restoring  lien  cf—stay  pending  appeal. 

Where  a  warrant  of  attachment  was  vacated  upon  motion,  and  on 
application  thereafter,  made  by  the  plaintiff,  in  the  attachment, 
to  another  judge  for  a  stay  of  proceedings  pending  an  appeal, — 
Held,  that  to  grant  a  stay  would  be.  in  effect,  to  review  the  deci- 
sion made  upon  the  motion  to  vacate  the  attachment,  and,  there- 
fore, a  stay  could  not  be  granted  by  a  judge  other  than  the  one 
who  heard  that  motion ;  that  when  an  attachment  is  once  set 
aside,  it  cannot  be  revived  by  another  judge. 

{Decided  April  10,  1888.) 

Motion  by  plaintiffs  for  an  order  staying  proceedings 
pending,  and  until  the  final  hearing  and  determination  of 
an  appeal  from  an  order  vacating  an  attachment 
Vol.  XV.— 21. 
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This  action  was  brought  to  recover  $6,673.92  for  goods 
alleged  to  have  been  sold  and  delivered,  by  the  plaintiffs 
to  the  defendant,  and  a  warrant  of  attachment  was 
obtained  and  issued  in  the  action  which  was  levied  upon 
certain  property  in  the  hands  of  one  Henry  M.  Tifft,  to 
whom  the  defendant  had,  prior  to  the  granting  of  the 
attachment,  made  an  assignment  for  the  benefit  of  his 
creditors.  The  defendant  thereafter  moved,  upon  order 
to  show  cause,  that  the  attachment  be  vacated  and  set 
aside.  This  motion  was  heard  at  special  term  by  Hon. 
Henbt  Wilder  At.lkn,  who  granted  it  and  directed  the 
entry  of  an  order  vacating  and  setting  aside  said  warrant 
of  attachment. 

The  plaintifis  duly  appealed  from  said  order,  and 
thereafter  made  this  motion,  asking  for  an  order  that  the 
defendant  be  stayed  from  interfering  with,  or  removing 
the  property  levied  on  under  said  attachment,  and  that 
the  said  property  pending  said  appeal  remain  in  the 
custody  and  control  of  the  sheriff  of  the  city  and  county 
of  New  York  under  said  attachment,  with  the  same  effect 
as  if  it  had  not  been  vacated,  upon  the  plaintiffs-appel- 
lants giving  such  further  security  as  justice  may  require. 

Gearije  Carlton  Comstocky  for  plaintiffs  and  motion. 

James  L.  Bishop,  for  defendants,  opposed. 

BooKSTAVEB,  J. — ^Uuder  Spears  r.  Mathews  (66  N.  F. 
127),  I  do  not  think  that  an  attachment  once  set  aside  can 
be  revived  by  another  judge.  To  grant  a  stay  pending  an 
appeal  would,  in  effect,  be  to  review  the  decision  of  Judge 
Allen.  He  may  grant  a  stay,  but  I  do  not  think  I  should. 

The  motion  is  therefore  denied,  with  liberty  to  apply 
to  Judge  Allen  for  the  stay  denied. 


•»  •..'., 
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STEINHARDT  b;t  al.  v.  MIOHALDA. 

City  Court  of  New  Tobk,  Special  Term,  April,  1888. 

§  2432  et  seq. 

JSupplementary  proceedings — effect  of  issuing  of  executiofit  and  levy 

thereunder  after  instituH&ii  of. 

The  inBtitation  of  stipplementarj  proceedings  after  the  return  of 
an  execution  does  not  prevent  the  issuing  of  another  execution 
upon  the  same  judgment;  but  if  a  levj  is  made  under  the  second 
execution  upon  property  of  the  defendant  it  suspends  the  other 
remedies  of  the  plaintiff  until  a  return  is  made  by  the  sheriff,  and 
if  the  order  for  the  defendant's  examination  in  supplementary 
proceedings  is  obtained  after  such  levy  was  made  it  should  be 
dismissed. 

iDecided  April  5, 1888.) 

Motion  to  yacate  an  order  for  the  examination  of  the 
•defendant  in  proceedings  supplementary  to  execution. 

The  plaintiffs,  having  recovored  judgment  against  the 
defendant  and  an  execution  issued  thereon  against  the 
property  having  been  returned  unsatisfied^  procured  an 
order  for  the  examination  of  the  defendant  in  proceed- 
ings supplementary  to  execution.  Thereafter,  a  second 
execution  was  issued  upon  the  judgment,  and  a  levy  made 
thereunder  upon  property  asserted  to  belong  to  the 
defendant,  and  which  is  also  stated  by  the  plaintiffs  not 
to  be  sufficient  to  satisfy  their  claim.  After  the  making  of 
"the  levy,  a  notice  of  claim  to  such  property  was  served 
upon  the  sheriff  by  a  third  person.  Upon  the  return  day 
named  in  the  order  in  proceedings  supplementary  to 
execution  this  motion  was  made. 


I 

V 
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M.  Loeny  for  defendant  and  motion. 

i.  Elbert  EngleJiardf,  for  plaintiff,  opposed. 

McAdam,  Ch.  J. — ^It  is  undoubtedly  true  that  the  insti- 
tution of  supplementary  proceddings,  after  the  return  of 
an  execution,  does  not  prevent  the  issuing  of  another  one 
upon  the  same  judgment  (3  Dalyf  285 ;  Gates  v.  Young,  17 
Week.  Dig.  C51) ;  but  it  is  equally  true  that  if,  under  the 
second  execution,  the  sheriff  levies  on  property  of  the 
defendant,  it  suspends  the  other  remedies  of  the  plaintiff' 
until  a  return  is  made  by  the  sheriff  {Crocket*  on  Sheriffs^ 
§  440,  and  cases  cited). 

The  sheriff  has  made  such  a  levy  herein,  and  the  order 
procured  while  the  plaintiff's  proceedings  were  suspended 
will  be  dismissed,  but  without  costs. 


FIRST  NATIONAL  BANK  OF  OANANDAIQUA, 

Respondent,  v,  MARTIN,  Appellant. 

Supreme  Court,  Fifth  Department,  General  Term,. 

October,  1888. 

§§  2432  et  seq.,  2468. 

Supplementary  proceedings— staitUe  must  be  stricUy  foUowed — remedy 

by  execuHon  must  be  first  exTiausted— -order  directing  d^tor  to 

surrender  real  property  to  receiver, 

ProoeediDgs  supplementary  to  execution  are  not  intended  to  take 
the  place  of  or  to  be  a  sabstitute  for  the  execution,  but  are  sup- 
plementary thereto,  p] 

Where  a  judgment  debtor  is  the  owner  of  real  property,  situated 
within  this  State,  and  upon  which  the  judgment  is  a  lien,  the 
creditor  should  cause  such  property  to  be  sold  by  execution,  and 


CIVIL  PKOCEDURE  EEPOBTS.  325 


First  Nat.  Bank  of  Canadaigna  v.  Martin. 


thus  exhaast  its  remedy  by  exeoation  before  resorting  to  snpple- 
mentary  proceedings:  and  should  not  be  permitted  to  procure  the 
appointment  of  a  receiyer  before  the  property  has  so  been  sold, 
and  thus  vest  the  title  of  the  real  estate  of  the  judgment  debtor 
in  such  receiyer,  and,  through  the  sale  by  h^m,  depriye  the  judg- 
ment debtor  of  the  right  of  redemption,  which  is  giyen  him  in 
case  of  a  sale  by  execution,  p] 

After  the  remedy  of  a  judgment  creditor  by  execution  is  exhausted, 
a  receiyer  of  the  debtor *s  property  may  be  appointed,  and,  when 
appointed,  his  property,  both  real  and  personal,  yests  in  the 
receiyer  by  operation  of  law,  and  no  conyeyance  to  him  is  neces- 
sary. The  receiver  obtains  such  title  as  the  statute  gives  him, 
and  is  entitled  to  no  other.  [3] 

//  seems,  that  where  a  judgment  debtor  owns  real  estate  outside  of 
the  State,  not  subject  to  our  statutes  or  to  the  jurisdiction  of  dur 
courts,  a  court  haying  jurisdiction  of  the  person  of  the  debtor 
may  compel  a  conyeyance  by  him  of  such  proi^erty  to  a  receiver, 
and  thus  vest  the  title  in  him.[^J 

The  power  of  a  court  to  direct  the  surrender  by  a  judgment  debtor 
of  property  in  his  possession  to  a  receiver  thereof  appointed  in 
proceedings  supplementary  to  execution,  is  limited  to  the  2)er- 
sonal  property  of  the  judgment  debtor,  and  it  is  without  any 
authority  to  direct  the  delivery  of  the  possession  of  real  property 
by  the  debtor  to  the  receiyer.  [5,  7J 

Smith  r.  Toser  (11  N,  K  Civ,  Pro.  348),  followed  ;p]  Famham  v. 
Campbell  (10  Paige,  598),  distinguished.  [«] 

"Where  an  order  was  made  in  proceedings  supplementary  to  execu- 
tion, directing  a  judgment  debtor  to  convey  certain  real  property, 
situate  within  the  State,  belonging  to  him,  to  a  receiver  appoint- 
ed in  such  proceedings  and  to  deliver  possession  thereof,  and, 
upon  failing  to  comply  therewith,  an  order  was  made,  punishing 
him  as  for  contempt  for  disobeying  such  order. — Held,  that  both 
orders  were  improperly  granted  and  should  be  reversed,  [i,  ^J 

(Decided  Octobei'  19. 1888.) 

Appeal  by  judgment  debtor  from  two  orders  of  the 
county  judge  of  Ontario  county,  one  directing  him  to  con- 
vey and  deliver  the  possession  of  certain  real  property 
belonging  to  him  to  a  receiver  of  his  property  appointed 
in  proceedings  supplementary  to  execution,  and  the  other 
adjudging  him  in  contempt  and  directing  his  punishment 
therefor,  for  refusing  and  neglecting  to  obey  such  order. 
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The  facts  appear  in  the  opinion. 

Spencer  Gooding,  for  judgment-debtor,  appellant. 

J,  Henry  Metaxlfe^  for  judgment-creditor,  respondent, 

Haight,  J. — ^The  defendant  was  the  owner  of  a  farm 
consisting  of  one  hundred  and  fifteen  acres,  situate  in  the 
town  of  Gorham,  Ontario  county,  N.  T.,  and  also  of  a. 
house  and  lot  in  the  village  of  Ganandaigua,  in  the  same 
county.  On  March  17, 1888,  the  farm  was  sold  by  the 
sheriff  of  Ontario  county,  on  two  executions  in  favor  of 
Lyman  A.  Brown,  against  the  defendant,  and  was  bid  off 
by  M.  B.  Hunger,  for  the  amount  of  the  executions,  with 
costs  and  expenses  of  sale,  and  the  sheriff's  certificate  of 
sale  was  issued  to  Hunger.  Prior  thereto,  and  on  Febru- 
ary 13,  1888,  the  defendant,  at  the  suggestion  and  upon 
the  advice  of  Hunger,  conveyed  the  farm  by  quit-claim 
deed  to  one  Charles  W.  Curtiss,  for  the  purpose  of  secur- 
ing him  as  an  indorser  upon  the  promissory  note  of  the 
defendant ;  and  on  Harch  19  therafter,  Curtiss  and  wife 
conveyed  by  quit-claim  deed  the  farm  to  Hunger,  who 
was  the  plaintiff's  president  and  managing  officer.  Upon 
November  19,  1887,  the  plaintiff  obtained  a  judgment 
against  the  defendant  for  $131.90  damages  and  costs ; 
and  on  Harch  20,  1888,  an  execution  was  issued  thereon 
to  the  sheriff  of  Ontario  county,  which  was  returned 
unsatisfied.  Thereafter,  an  order  was  obtained  from  the 
county  judge  of  Ontario  county  in  proceedings  supple- 
mentary to  execution,  for  the  examination  of  the  defend- 
ant, and  such  proceedings  were  had  thereon,  that  H.  C. 
Bemen  was  subsequently  appointed  a  receiver  of  the 
defendant's  property,  and  the  defendant  was  directed  to 
convey  the  farm,  and  house  and  lot  to  such  receiver,  and 
to  deliver  up  to  him  immediate  possession  thereof.  The 
defendant  having  refused  to  execute  such  conveyance  or 
to  deliver  possession,  the  county  judge  made  an  order  on. 
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May  23,  1888,  adjudging  him  in  contempt  for  disobeying 
the  order  directing  him  to  make  conveyance,  and  to 
deliver  np  possession,  and  punished  him  for  such  con- 
tempt by  imposing  a  fine  and  providing  that  he  be  impris- 
oned until  he  complied  with  the  order.     This  appeal  was 

taken  from  both  of  the  last  named  oiylers. 
f  ]  These  orders,  we  think,  ought  not  to  stand.     In 

the  first  place,  the  proceedings  instituted  are  supple- 
mentary to  the  execution,  and  are  not  intended  to  take 
the  place  of^  or  to  be  a  substitute  for  the  execution. 

The  judgment  is  a  lien  upon  the  house  and  lot  in  the 
village  of  Canandaigua  which  has  not  been  sold.  The 
plaintiff  has  the  right  to  sell  these  premises  upon  the 

execution,  and  until  it  has  exhausted  its  remedy  by 
[']     execution  these  proceedings  are  not  available.     IE 

the  plaintiff  should  be  permitted  to  procure  the 
appointment  of  a  receiver,  and  thus  vest  the  title  of  the 
real  estate  of  the  judgment-debtor  in  such  receiver,  it 
could  be  sold  and  the  judgment-debtor  deprived  of  the 
right  of  redemption  which  is  given  to  him  in  case  of  a 
sale  by  execution.  It  was  the  duty,  therefore,  of  the  plaint- 
iff to  have  caused  the  house  and  lot  to  be  sold  on  execu- 
tion, thus  exhausting  its  remedy  by  execution,  before 
resorting  to  these  proceedings.  This  is  not  a  case  where 
the  real  estate  is  located  in  another  State,  and  cannot  be 
reached  by  execution  (Albany  City  Nat.  Bank  v,  Gaynor, 
67  Hoto.  Pr.  421 ;  Bunn  v\  Daly,  24  Han,  626). 

But  so  much  of  the  order  as  appoints  a  receiver  is  not 
appealed  from,  and  consequently  that  portion  of  the  order 
is  not  before  us  for  review ;  only  so  much  of  the  order  as 
directed  the  defendant  to  make  conveyance  of  his  real 
estate,  and  to  deliver  up  possession  thereof  to  the  receiver 
is  appealed  from.     After   the   remedy  by  execution  is 

exhausted  a  receiver  may  be  appointed,  and  when 
[•]     appointed  the  property,  both  real  and  personal,  of 

the  judgment-debtor  is  vested  in  him  {Codt  Civ,  Pro. 
§  2468).     It  vests  in  him  by  operation  of  law,  and  no  con- 
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yeyance  is  necessary  (Tinkey  v.  Langdon,  13  N.  T.  Week, 
Dig.  384).     The  receiver  obtains  snch  title  as  the  statute 

gives  him,  and  he  is  entitled  to  no  other. 
[*]  A  judgment-debtor  may  be  the  owner  of  real  estate 

outside  of  the  State  not  subjecfc  to  our  statutes  or  the 
jurisdiction  of  our  courts.  In  such  cases  the  courts  hav- 
ing jurisdiction  of  the  person  may  compel  conveyance 
and  thus  vest  the  title  in  a  receiver.  But  such  interest  in 
real  estate  as  is  within  the  State  vests  in  the  receiver  with- 
out conveyance,  and  may  be  disposed  of  by  him  as  such. 

The  order,  as  we  have  seen,  also  directs  the  defendant 
to  surrender  up  immediate  possession  to  the  receiver  of 
his  real  estate.  Supplementary  proceedingB  are  special 
proceedings,  and  are  to  be  strictly  followed,  and  we  are 
unable  to  find  any  authority  in  the  Code  authorizing  this 
part  of  the  order. 

Section  2447  provides  that  "  where  it  appears,  from 
the  examination  or  testimony,  taken  in  a  special  proceed- 
ing authorized  by  this  article,  that  the  judgment-debtor 
has,  in  his  possession  or  under  his  control,  money  or 
other  personal  property,  belonging  to  him ;  .  .  .  .  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may,  in  his  discretion,  and  upon 
such  notice,  given  to  such  person,  as  he  deems  just,  or 
without  notice,  make  an  order,  directing  the  judgment- 
debtor  ....  immediately  to  pay  the  money,  or  to 
deliver  the  articles  of  personal  property  ....  to 
the  receiver."  Nothing,  however,  herein  contained  author- 
izes the  judge  to  direct  him  to  deliver  up  the  posses- 
sion of  his  real  property.     It  will  be  observed  that  the 

direction  is  limited  to  money  or  other  personal  prop- 
[*]     erty,  thus  indicating  that  it  was  not  the  legislative 

intent  to  make  these  proceedings  a  substitute  for  the 
action  of  ejectment.  This  question  was  disposed  of  by 
court  in  the  case  of  Smith  v.  Tozer  (11  Civ.  Pro,  343),  in 
which  it  was  held  that  the  power  of  the  judge  to  order 
the  delivery  of  the  property  to  the  receiver  under  the 
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Code    of  Ciyil  Procednre  was  limited  to  the  personal 
property  of  the  judgment-debtor. 

It  was  contented  on  the  part  of  the  respondent,  thai 
as  to  the  one  hundred  and  fifteen  acre  farm,  the  defend- 
ant was  in  possession,  and  that  it  had  the  right  to  recover 
such  possession  in  order  to  obtain  the  rents,  issues 
[•]  and  profits  that  would  accrue  from  it  during  the  fif- 
teen months  after  its  sale  on  execution;  and  the  case  of 
Famham  v.  Campbell  (10  Paige  Ch.  698),  is  relied  upon 
as  furnishing  such  authority.  That  case  holds  that  a 
judgment-creditor,  by  filing  a  creditor's  bill  after  the 
return  of  an  execution  unsatisfied,  obtains  a  lien  upon  the 
rents  and  profits  of  the  real  estate  of  his  judgment-debtor, 
which  accrued  during  the  fifteen  months  allowed  by  law 
to  redeem  the  premises  from  a  sale  by  the  sheriff  upon 
execution,  and  that  satisfaction,  of  the  judgment  may  be 
decreed  out  of  such  rents  and  profits.  It  is  not  necessary 
for  us  to  here  criticise  or  even  dissent  from  this  doctrine, 
although  it  has  been  questioned  in  the  case  of  Dow  v. 
Platner,  16  N.  Y,  562-565.  If  the  farm  was  rented  during 
the  fifteen  months  allowed  for  redemption,  it  is  quite 
possible  that  the  receiver  could  reach  such  rents.  If 
crops  were  grown  that  were  subject  to  levy  by  execution, 
it  is  possible  that  they  could  bo  levied  upon  and  sold; 
but  this  is  a  special  proceeding,  and  is  not  a  •  creditor's 
bill  prosecuted  in  a  court  of  equity,  and  we  do  not  under- 
stand that  the  judgment-debtor  could,  by  an  order  of  the 
judge  in  these  proceedings,  be  ousted  of  possession. 
Section  1410  provides  that  the  right  and  title  of  the  judg- 
ment-debtor, sold  by  virtue  of  an  execution,  is  not  divested 
by  the  sale  until  the  expiration  of  the  period  within  which 
it  could  be  redeemed,  and  section  1441  provides  that  the 
person  entitled  to  the  possession  of  real  property  sold  by 
virtue  of  an  execution,  may,  during  the  period  of 
[•]  redemption,  use  and  enjoy  the  same.  Without  here 
considering  the  power  of  a  court,  there  is  no  provi- 
sion which   authorizes   an  order  for  the  delivery  to  a 
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receiver  of  the  possession  of  real  property  by  an  order  of 
a  judge  in  these  proceedings  (Smith  v.  Tozer,  supra). 

As  to  the  house  |knd  lot,  it  appears  that  it  is  occupied 
by  a  tenant.  It  does  not  appear  that  the  defendant  has 
the  power  to  oust  the  tenant  and  surrender  up  possession, 
and  he  should  not  be  ordered  to  do  that  which  it  is  not 

in  his  power  to  do. 
P]  For  these  reasons  the  orders  appealed  from  should 

bo  reversed,  with  $10  costs  and  disbursements. 

Babeer,  p.  J.,  and  Bkadley,  J.,  concurred ;  Dwiqht,  J., 
concurred  in  result. 


HATFIELD  v.  ATWOOD. 
Ccty  CotJBT  OF  New  York,  Special  Term,  October,  1888, 

§3165. 

Summons  in  the  city  court  of  New  York — time  to  ansicer. 

Where  a  summons  in  an  action  in  the  city  court  of  New  York  errcK 
neonslj  !reqoired  the  defendant  to  answer  the  complaint  within 
"  twenty  "  dsijSf—Held,  that  the  defendant  had  a  right  to  aasome 
that  the  paper  served  was  a  true  copy  of  the  original,  and  was 
justified  in  belieying  and  in  acting  on  his  belief,  that  he  had 
twenty  days  within  which  to  appear  ;  that,  as  the  summons  served 
was  not  a  nullity,  judgment  entered  by  default  at  the  end  of  six 
days  should  be  set  aside  and  the  defendant  allowed  to  appear. 

(Decided  October  16, 1888.) 

Motion  to  vacate  and  set  aside  a  judgment  entered 
herein  on  October  11,  1888,  and  an  execution  isBued 
thereon. 

This  action  was  commenced  on  October  4,  1888,  by 
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the  service  of  a  summons  upon  the  defendant.  The 
summons  was  entitled  in  the  city  court  of  New  York  and 
the  copy  served  required  the  defendant  to  appear  and 
answer  within  "  twenty  "  days  after  the  service  thereof. 
On  October  11,  judgment  was  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $229.43  upon  proof 
of  the  service  of  a  copy  of  a  summons  which  required  the 
defendant  to  answer  within  *'  six "  days,  and  also  proof 
that  he  had  made  default  in  appearing  and  answering. 
Upon  this  judgment  execution  was  issued  against  the 
property  of  the  defendant.  On  October  13,  nine  days 
after  the  service  of  the  summons,  the  defendant  by  his 
attorney  served  a  notice  of  appearance  which  was  returned 
on  the  ground  that  it  was  not  served  in  time.  There- 
after the  defendant  made  this  motion. 

Herman  Fox^  for  defendant  and  motion. 

TheaU  d  Beamy  for  plaintiff,  opposed. 

MoAdam,  Ch.  J.  —  The  "copy"  summons  served 
required  the  defendant  to  answer  within  "  twenty  "  days. 
The  defendant  had  the  right  to  assume  that  the  paper 
served  was  a  true  copy  of  the  original,  and,  having  no 
notice  of  any  amendment  shortening  the  time,  was  justi- 
fied in  believing  and  acting  on  the  belief,  that  he  had 
**  twenty "  days  within  which  to  appear.  The  plaintiff 
had  no/ight  to  induce  this  belief  and  then  take  judgment 
as  by  default  at  the  end  of  ** six"  days.  The  original 
summons  appears  to  contain  the  word  "  six  "  instead  of 
"  twenty."    Of  this,  the  defendant  had  no  notice. 

For  this  variance,  and  upon  the  ground  that  the  true 
copy  of  the  original  summons  was  not  served  and  that  the 
paper  delivered  to  the  defendant  misled  him  into  suffer- 
ing a  default  to  be  taken,  the  judgment  will  be  set  aside. 
As  the  paper  served  was  not  a  nullity  (Gibbon  v.  Freel, 
65  H(nJO.  Pr.  273  ;  S.  C,  93  N.  Y.  93),  the  defendant  will  now 
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be  allowed  to  appear  and  demand  a  copy  of  the  complaint 
(none  having  been  senred),  to  the  end  that  the  proceed- 
ings hereafter  to  be  had  may  be  taken  in  accordance  with 
the  prescribed  practice.    No  costs. 


YOGLE  r.  KIBBY. 
Cm  CouBT  OF  New  York,  Special  Tebm,  Octobeb,  1888. 

§534. 

Pleading— complaint  in  action  on  promismry  note* 

The  o<Miiplunt  in  an  action  on  a  promissory  note,  which  sets  forth 
that  the  action  is  brought  to  reooyer  npon  an  instmment  for  the 
payment  of  money  only,  setting  forth  a  copy  of  a  note,  bnt  which 
does  not  allege  the  making  thereof  by  the  defendant,  is  insuffi- 
cient ;  and  a  demnrrer  thereto  on  the  ground  that  it  does  not 
state  facts  sufficient  to  oonstitnte  a  cause  of  action,  mnst  be 
Bostained. 

{Decided  OdfJjer,  1888.) 
• 

Motion  bv  the  plaintiff  for  judgment  on  demurrer  to 
complaint. 

The  complaint  in  this  action  states  that  the  action  is 
brought  to  recover  on  an  instrument  for  the  payment  of 
money  only,  of  which  the  following  is  a  copy,*  setting 
forth  a  note  for  $150 ;  that  at  maturity  said  instrument 
was  duly  presented  for  payment  at  the  Nassau  Bank,  the 
place  where  it  was  made  payable,  and  it  was  not  paid, 
and  was  duly  protested  for  non-payment ;  that  the  cost 
of  such  protest  was  $1.17 ;  that  no  part  of  said  note  or 
protest  has  been  paid,  and  that  defendant  is  indebted  to 
the  plaintiff  in  the  sum  of  $151.17,  with  interest  from 
August  6, 1888. 

The  defendant  demurred  to  this  complaint,  on  the 
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ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  plaintiff  thereupon  made  this 
motion. 

Charles  E,  JBaU,  for  plaintiff  and  motion. 

A,  Paigelow,  for  defendant,  opposed. 

MoAdam,  Ch.  J. — If  the  complaint  had  alleged  the 
making  of  the  note  by  the  defendant,  it  would  have  been 
sufficient  under  section  634  of  the  Code ;  but,  this  essen- 
tial allegation  having  been  omitted,  it  is  defective.  Simply 
alleging  that  the  action  is  on  an  instrument  for  the  pay- 
ment of  money  only,  of  which  a  copy  is  given,  affords  the ' 
defendant  no  opportunity  of  putting  in  issue  the  execu- 
tion of  the  instrument  (See  Broome  v.  Taylor,  13  Hun,  341). 

The  demurrer  will,  therefore,  be  sustained,  with  leave 
to  the  plaintiff  to  amend  his  complaint.  110  costs  to  de- 
fendant, to  abide  the  event. 


VAN    GELDER,  Appellant,    r.    HALLENBECK,    as 

Sheriff,  etc.,  Respondent. 

Supreme  Court,    Third    Department,    Albany  County, 
Special  Term,  May,  1888 ;  also,  Third  Department, 
General  Term,  Seftember,  1888. 

§§  3251,  3256,  3258. 

Costs — w?ien,  trial  fee  taxoHe — disbursements — double  costs — taxcUion. 

Where  a  judgment  was  reversed  at  general  term,  and  a  new  trial  or- 
dered, and  the  plaintiff  moves  for  a  rearg^ment  but  does  not 
obtain  a  stay  of  proceedings,  the  defendant  may  notice  the  case 
for  trial,  and.  having  done  so,  is  entitled  to  move  the  case  when 
reached,  and  take  snch  judgment  as  he  is  entitled  to  in  the  usual 
and  ordinary  conduct  of  a  case,  and  should  upon  the  taxation  of 
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costs,  be  allowed  for  such  proceedings  twenty-fiye  dollars  costs 
for  all  proceedings  after  granting  and  before  the  new  trial,  and 
thirty  dollars  trial  fee,  and  this,  notwithstanding  the  plaintiff  in 
his  motion  papers  stipulated  to  discontinue  the  action  if  the  re- 
argnment  of  the  appeal  was  denied. 

A  trial  fee  should  not  be  allowed  for  a  term  during  which  a  case  was 
upon  the  calendar  of  a  general  term  where  the  case  was  not  at 
that  time  printed  or  ready  for  argnment.  It  cannot  be  said  that 
a  case  is  necessarily  on  the  calendar  when  the  papers  are  not 
printed,  especially  where  it  is  put  there  by  the  party  whose  duty 
it  is  to  print  the  papers. 

Where,  on  a  trial  of  case  before  a  referee,  judgment  was  rendered  in 
the  defendant's  favor  on  the  first  cause  of  action,  and  in  the  plaint- 
iff's favor  on  the  second  cause  of  action,  and  the  defendant's  costs 
upon  the  first  cause  of  action,  amounting  to  $128.19,  was  set  off 
against  the  plaintiffs  costs  on  the  second  cause  of  action,  amount- 
ing to  $152.19,  and  on  appeal  the  judgment  against  the  defend- 
ant was  reversed, — Held,  upon  taxation  of  costs  after  a  second 
trial,  that  the  plaintiff  was  entitled  to  interest  upon  the  costs  ren- 
dered on  determining  the  first  cause  of  action  in  his  favor  at 
the  first  .trial,  and  that  such  interest  should  be  included  in  the 
bill  of  costs,  taxed  in  favor  of  such  defendant,  and  incorporated 
in  the  judgment. 

Where  it  appeared  on  a  taxation  of  costs  that  the  printing  of  a  case 
could  be  had  by  special  agreement  for  less  than  one  dollar  per 
page,  but  in  the  absence  of  special  agreement  the  customary 
price  was  one  dollar  per  page,  and  it  also  appeared  that  a  party 
who  sought  to  tax  the  costs  of  printing  a  case,  had  agreed  to  pay 
for  such  printing,  one  dollar  per  page,  contingent  upon  his  suc- 
cess on  the  appeal, — Heldj  that  that  amount  was  properly  taxed 
for  printing  such  case. 

Where  a  clerk  on  a  taxation  of  costs  had  before  him  a  proper  certi- 
ficate of  the  justice  who  tried  the  case,  showing  that  the  defend- 
ant, who  had  succeeded  in  the  action,  was  entiQed  to  double  costs 
by  reason  of  the  fact  that  the  action  was  against  him  as  a  public 
officer,  for  acts  done  or  omitted  by  him  as  such, — Held,  that  the 
derk  could  not  disregard  such  certificate  ;  that  if  the  certificate 
was  incorrect  it  should  have  been  corrected  by  motion,  and  not 
by  seeking  a  retaxation  of  costs. 

Jt  seems,  that  where  a  plaintiff  in  an  action  claimed  that  the  de- 
fendant, as  sheriff,  collected  on  an  execution  issued  against  him 
more  than  sufficient  to  satisfy  the  same,  and  has  neglected  and 
refused  to  pay  the  surplus  to  him,  and  sought  to  recover  such 
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stirpliiB,  the  caae  came  vithin  section  8258  of  the  Code  of  Ciyil 
Prooedure,  and  the  defendant,  if  succeeding,  is  entitled  to  doable 
costs. 
{Decided  at  special  term.  May,  1888  /  at  general  term,  September  24, 
1888.) 

Motion  at  special  term  for  a  new  taxation  of  costs. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant,  as  late  sheriff,  etc.,  to  recover  moneys  collected 
by  the  defendant  from  the  plaintiff  under  an  execution, 
which  are  asserted  by  the  plaintiff  to  have  been  more  than 
sufficient  to  pay  such  execution. 

The  complaint  set  forth  two  causes  of  action,  and  upon 
the  first  trial  of  the  case  before  a  referee,  the  defendant 
had  judgment  in  his  favor  on  the  first  cause  of  action,  and 
the  riaintiff  had  judgment  in  his  favor  on  the  second 
cause  of  action  for  $123.03.  The  costs  of  the  defendant 
upon  the  first  cause  of  action,  were  adjusted  at  $128.19, 
and  those  of  the  plaintiff  on  the  second  cause  of  action  at 
$152.19,  and  the  costs  of  the  defendant  set  off  against 
those  of  the  plaintiff. 

The  defendant  appealed  from  the  judgment  so  far  as 
it  was  adverse  to  him,  and  the  general  term  reversed  it 
and  directed  a  new  trial.  Upon  the  entry  of  the  orde  r  grant- 
ing a  new  trial,  but  before  the  new  trial  had  been  had, 
the  defendant  gave  notice  of  a  motion  for  a  reargument, 
and  inserted  in  his  motion  papers  a  stipulation  to  the  ef- 
fect that  if  the  motion  was  denied,  ho  would  discontinue 
the  action.  Notwithstanding  the  making  of  this  motion 
and  stipulation,  the  defendant  served  notice  of  trial  for 
the  May,  1888,  circuit,  placed  the  case  upon  the  calen- 
dar, and,  when  it  was  reached,  took  a  dismissal  of  the 
plaintiffs  complaint.  He  thereafter  presented  a  bill  of 
costs  for  taxation,  in  which  were  included  the  following 
items,  which  were  objected  to,  viz :  trial  fee  for  February 
circuit,  $^0 ;  proceedings  before  and  after  granting  new 
trial,  $25 ;  trial  fees  for  May,  1887,  general  term,  $10 ; 
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bill  of  costs  taxed  on  first  trial,  $128.19 ;  interest  on  said 
bill  of  costs,  $8.55 ;  for  printing  cases  on  appeal,  $73 ;  for 
printing  points  on  appeal,  $29, — /.  e.,  at  the  rate  of  one  dol- 
lar per  page  ;  also  one  half  of  the  costs  on  the  appeal,  and 
of  the  new  trial,  $72.50. 

James  H.  Van  Gelder ,  plaintiff  in  person,  for  the  motion* 

James  B.  OIneyy  for  defendant,  opposed. 

Mayham,  J. — The  first  item  of  cost  objected  to  on  this 
motion  is  a  trial  fee  for  May  circuit,  1888. 

The  case  had  been  appealed  to  the  general  term  from 
a  judgment  in  favor  of  the  plaintiff,  when  the  judgment 
was  reversed  and  a  new  trial  ordered,  and  the  defendant 
thereupon  noticed  the  action  for  trial  at  Greene  circuit  in 
May,  1888.  Pendinj:;  that  circuit  the  plaintiff  had  appealed 
to  the  general  term  for  reargument,  and  the  trial  was 
temporarily  delayed  by  the  court  (no  order  for  stay  hav- 
ing been  obtained)  until  the  decision  of  that  motion. 
On  the  denial  of  said  motion,  during  said  circuit,  the 
defendant  moved  the  case  for  trial  in  its  regular  order 
upon  the  calendar,  and,  the  plaintiff  failing  to  appear,  the 
complaint  was  dismissed. 

The  defendant  insists  that  that  was  a  trial  within  the 
provisions  of  section  3251,  subdivision  3,  for  which  either 
party  succeeding  is  entitled  to  a  trial  fee  of  $30, 

The  plaintifi  s  contention  is  that  he  did  not  and  could 
not  reasonably  have  been  expected  to  take  new  trial,  as 
the  general  term  decision  was  conclusive  against  him,  and 
that  he  contemplated  discontinuance  if  he  failed  to 
obtain  reargument,  and  that  he  had  with  his  motion 
papers  given  a  stipulation  to  that  effeci 

I  do  not  see  how  the  proceedings  of  the  plaintiff  upon 
his  motion  for  reargument,  in  the  absence  of  a  stay,  could 
stand  in  the  way  of  the  defendant's  right  to  avail  l^imself  of 
the  order  for  a  new  trial,  if  he  desired  to  do  so,  and  as  he 
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had  regularly  noticed  the  action  for  trial,  he  was  entitled  to 
move  the  case  when  reached,  and  take  such  judgment  as  he 
was  entitled  to  in  the  usual  and  orderly  conduct  of  a  case. 
Nor  do  I  perceive  any  other  method  open  to  the  defend- 
ant, if  he  desired  to  dispose  of  the  case,  except  to  move 
the  trial,  as  he  did  in  this  instance. 

Was  not  that  a  trial  ?  It  seems  to  me  that  it  was  a  judi- 
cial determination  of  the  issue  involved  in  the  action,  and 
hence  a  trial  within  the  provision  of  subdivision  3,  of  sec- 
tion 3251  of  the  Code,  and  that  the  taxation  of  a  trial  fee 
of  $30  is  proper. 

Ill  am  right  in  this  conclusion  it  would  seem  to  fol- 
low that  the  item  of  $26  is  correct  for  all  proceedings 
after  granting  and  before  the  new  trial.  That  item  is 
allowed  where  a  new  trial  is  had  (Section  3251,  subd.  3). 

The  item  of  |10  for  the  term  fee  for  May  general  term, 
1887,  should  be  disallowed  and  deducted  from  this  bilL 

It  is  shown  by  the  papers  on  this  motion  that  the  case 
was  not  at  that  time  printed  or  ready  for  argument,  and 
the  practice  of  putting  cases  on  the  calendar  when  they 
not  ready  for  trial  or  argument  should  not  be  encouraged 
by  the  court,  nor  is  that  practice  justified  by  the  provi- 
visions  of  subdivision  4  of  section  3251  of  the  Code. 

The  language  is,  **  And  for  each  general  term  not 
exceeding  five  at  which  the  case  is  necessarily  on  the 
calendar/'  etc.  It  cannot  be  said  that  a  case  is  necessarily 
on  the  calendar  when  it  is  not  printed,  especially  when 
put  there  by  the  party  whose  duty  it  is  to  print  the 
case. 

The  objection  to  the  item  of  $8.55  interest  is  not  well 
taken,  and  is  overruled ;  that  is,  the  interest  accruing  on 
taxed  bill  of  costs  from  the  time  of  the  taxation  of  the 
same  to  the  time  of  their  incorporation  in  this  judgment 

The  proof  is  that  printing  can,  on  special  agreement, 

be  procured  at  Catskill  for  less  than  $1  per  page,  but  in 

the  absence  of  a  special  agreement  the  customary  price 

charged  is  $1  per  page. 
Vol.  XV.— 22. 


338  CIVIL  PROOEDUEE  REPORTS. 


Tan  (Welder  v.  Hallenbeck. 


The  evidence  shows  that  the  agreed  price  per  page 
was  lly  contingent  on  the  defendant's  success  on  the 
appeal,  and  that  $1  is  the  regular  rate  and  has  been  for  a 
series  of  years,  and  always  is  charged  unless  special 
arrangements  are  made  yarying  it.  I  see  nothing  improper 
in  the  alleged  agreement,  and  think  the  defendant  is 
bound  by  it  to  the  printer ;  and  that  it  was  properly  taxed 
as  a  disbursement  in  this  case. 

The  small  items  of  prospective  disbursements  included 
in  the  bill  I  do  not  examine,  as  the  defendant's  afctomey 
on  this  motion  promised  to  abate  all  not  actually  incurred 
and  paid,  if  the  costs  are  paid  without  the  necessity  of  in- 
t3urring  such  items. 

This  action  is  brought  against  the  defendant  as  late 
sheriff,  and  confessedly  for  acts  done  or  omitted  by  him 
as  a  public  officer,  and  having  succeeded  in  his  defense  he 
is  entitled  to  have  allowed  in  this  bill  the  extra  costs  pro- 
Tided  for  in  section  3258  of  the  Code  of  Civil  Procedure. 

Let  the  taxed  bill  of  costs  in  this  action  be  modified 
by  deducting  therefrom,  or  striking  out  of  the  same,  the 
item  of  $10,  term  fee  for  May,  1887,  and  with  that  modi- 
fication or  deduction,  let  the  taxation  of  said  bill  as  taxed 
by  the  clerk  be  affirmed,  with  no  costs  of  this  motion 
allowed  to  either  party  as  against  the  other. 


From  the  order  entered  on  this  decision  the  plaintiff 
appealed  to  the  general  term  of  the  supreme  court  in  the 
third  department. 

James  H.  Van  GefoJer,  plaintiff  in  person,  appellant. 

James  B.  Olney,  for  defendant-respondent. 

Per  Cxtbum. — [Labned,  P.  J.,  Landon  and  Ingalls,  JJ.] 
— ^1.  The  small  mistake  as  to  computation  of  extra  allow- 
ance is  a  matter  not  presented  to  the  court  and  therefore 
not  to  be  considered  here. 
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2.  The  items  of  $30  trial  fee,  and  $25  for  proceedings 
before  and  after  trial,  were  properly  allowed.  As  is  stated 
hj  Justice  Mayhax,  the  proceedings  of  the  plaintiff  on  the 
motion  for  a  reargnment  did  ncA  stand  in  the  way  of 
defendant's  right  to  avail  himself  of  the  order  for  a  new 
triaL  He  had  noticed  the  cause  for  trial,  and  was  entitled 
to  move  it  when  reached.  And  as  a  new  trial  had  been 
granted  by  the  general  term,  defendant  had  a  right  to 
proceed  with  the  cause.  The  cause  was  not  discontinued, 
but  the  complaint  waa  dismissed  at  the  circuii 

3.  Term  fee  February,  1887.  The  cause  was  on  the 
<$ircuit  calendar ;  and  we  see  no  reason  why  the  amount 
«hoxdd  not  be  allowed. 

4.  There  is  a  small  item  of  $8.55,  which  arises  in  this 
way.  On  the  trial  of  this  action  the  referee  found  in 
defendant's  favor  on  the  first  cause,  and  in  plaintiff's  favor 
$123.03  on  the  second.  Defendant  taxed  his  costs  on  the 
first  cause  at  $128.19;  plaintiff  his  on  the  second  at 
$152.19.  Plaintiff's  costs  were  offset  against  defendants  to 
their  extent,  and  judgment  entered  accordingly.  Defend- 
ant appealed,  and  judgment  was  reversed.  Now  as  the 
first  cause  was  disposed  of  on  the  first  trial  in  defendant's 
favor,  and  his  costs  adjusted  at  a  definite  sum,  it  seems 
right  that  on  the  final  judgment  that  sum  should  carry 
interest ;  otherwise  the  defendant  would  suffer  by  reason 
of  his  appeal. 

5.  The  expense  of  printing  papers.  This  is  charged 
at  what  is  shown  to  be  the  regular  price ;  the  same  price 
which  the  affidavit  states  to  have  been  charged  by  the 
plaintiff  himself  in  several  tax  bills,  in  litigations  con- 
nected with  the  present  action*  There  is  no  reason  to 
think  that  there  is  fraud  or  collusion  in  the  amount 
<$harged,  and  we  think  it  was  properly  allowed. 

6.  The  question  of  *^  double  "  costs.  This  is  really  not 
before  us.  The  clerk  had  on  the  taxation  the  proper 
certificate  of  the  justice  who  tried  the  case.  And  the 
clerk  could  not  disregard  that.    If  that  certificate  was 
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incorrect,  it  should  have  been  corrected  by  motion  for 
that  purpose ;  not  by  a  motion  for  a  retaxation,  because 
the  clerk's  action  on  the  certificate  was  proper. 

But  if  this  question  were  properly  before  us,  we  should 
think  that  the  certificate  was  correct. 

The  plaintiff  claimed  that  on  an  execution  against  him, 
the  defendant  had  collected  more  than  sufficient  to  satisfy 
the  execution,  and  had  neglected  and  refused  to  pay  the 
surplus  to  the  plaintiff;  and  he  sued  to  recover  such 
surplus.  That  is,  the  plaintiff  charged  the  sheriff  with 
taking  from  him  more  property  then  he  lawfully  might  by 
virtue  of  his  process.  This,  we  think,  comes  within  sec- 
tion 3258.  The  plaintiff  claimed  to  be  injured  by  the  offi- 
cial  act  or  the  omission  to  act  of  the  officer  (Conner  v. 
Eeese,  38  Hun,  124). 

These  are  the  particulars  in  which  the  plaintiff  com- 
plains of  the  order  appealed  from. 

The  order  is  affirmed,  with  $10  costs  and  printing: 
disbxirsements. 


FURSMAN  V.  PENNACE. 

City  Coubt  op  New  York,  Trial  Tebm,  October,  1888. 

§  2253. 

Summary  proceedings — reoovert/  of  reni  after  dUpossesHon, 

Where  a  tenant  was  dispossesBed  in  summaxy  proceedings,  August- 
21,  for  non-payment  of  rent,  faLliog  due  at  the  end  of  May,  Jane 
and  July,  the  landlord  may  recover  under  the  lease  the  rent  for 
said  months  of  May,  June  and  July,  and  also  for  use  and  occu- 
pation of  the  premises  from  August  1  to  21,  notwithstanding 
under  the  terms  of  the  lease  the  August  rent  was  not  due  until 
the  end  of  that  month.  The  rule  that  the  landlord  should,  in 
such  a  case,  sue  in  trespass  for  damages  for  rent  not  due  when 
the  warrant  to  dispossess  was  issued,  and  could  not  sue  under 


CIVIL  PROCEDUBE  REPORTS. 


S41 


Furaman  v,  Pennace. 


the  lease  for  anoh  rent,  or  for  use  and  oocQpation^  was  abrogated 
\}j  the  enactment  of  section  2253  of  the  Ck>de  of  Civil  Procedure. 

Hinsdale  v.  White  (6  Hitt,  607),  distinguished  and  not  followed. 

{Decided  October,  1888.) 

Trial  of  action  to  recover  rent  of  real  property,  before 
the  court  without  a  jury. 

The  facts  are  stated  in  the  opinion. 
MiUer  &  Savage,  for  the  plaintiff. 
W.  J.  Lippman,  for  defendant. 

McAdam,  Ch.  J. — ^The  action  is  on  a  lease,  executed 
by  the  plaintiff  as  landlord  to  the  defendant  as  tenant, 
for  the  term  of  two  years,  six  months  and  twenty-one 
days  from  October  11,  1887.  The  rent  was  payable 
monthly,  at  the  end  of  each  month,  the  payments  to  com- 
mence November  1,  1887.  The  rent  is  conceded  to  be  due 
for  May,  June  and  July,  1888,  and,  for  default  in  the  pay- 
ment thereof  the  defendant  was  dispossessed  under  a 
warrant  issued  in  summary  proceedings  August  21,  1888. 
The  plaintiff  sues,  not  only  to  recover  the  three  months' 
rent,  conceded  to  be  due,  but  also  rent  from  August  1  till 
August  21,  the  day  on  which  the  defendant  was  dispos- 
sessed ;  and  the  question  presented  is,  whether  rent  as 
such,  is  recoverable  for  those  twenty-one  days,  or 
whether  the  plaintiff  should  not  have  brought  an  inde- 
pendent action  against  the  defendant,  in  form  for  trespass 
in  wrongfully  holding  over  after  the  default  for  which  he 
was  dispossessed — the  rent  for  that,  as  well  as  the  preced- 
ing months,  being  payable  at  the  end  of  the  month,  and 
not  therefore,  capable  of  apportionment.  In  plainer 
language,  the  rent  for  the  twenty-one  days  was  not  due 
at  the  time  of  dispossession. 

In  Hinsdale  v.  White  (6  HiU,  507),  a  similar  question 
arose,  and  the  court  said :  ^'The  rent  for  the  last  quarter 
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not  being  due  when  the  warrant  to  deliver  possession  was 
issued,  this  could  not  be  recovered  by  action  on  the  lease. 
.  .  .  .  The  tenant  may  and  should  be  considered  a. 
trespasser  from  that  time,  so  that  a  sum  proportionate  to 
the  rent  may  be  recovered  as  damages  in  a  proper  action 
for  the  wrongful  detainer." 

This  is  upon  the  theory  that  the  summary  proceeding 
was  to  enforce  a  forfeiture  founded  on  the  tenant  s  failure 
to  pay  rent  in  arrears,  and  that  the  warrant  and  proceed- 
ings related  back  to  the  time  of  the  default  for  which  the 
dispossession  was  awarded,  and  that  the  tenant  was  by 
operation  of  law  made  a  trespasser  from  that  time.  Under 
the  rule  declared  in  this  and  kindred  cases,  the  landlord's 
appropriate  remedy  for  compensation  after  the  default 
for  which  the  dispossession  was  allowed,  was  in  trespass 
to  recover  as  damages  a  sum  proportionate  to  the  rent 
during  the  period  of  such  tortious  occupation, — ^the  meas- 
ure of  recovery,  whether  the  action  was  on  the  lease  or 
for  trespass,  being  the  same,  the  form  of  the  action  or 
nature  of  the  remedy  only,  different. 

The  statute  in  force  at  the  time  these  decisions  were 
made  provided  *'  that  whenever  a  warrant  shall  be  issued 
as  aforesaid  for  the  removal  of  any  tenant  from  any 
demised  premises,  the  contract  or  agreement  for  the  use 
of  the  premises,  if  any  such  exists,  and  the  relation  of 
landlord  and  tenant  between  the  parties  shall  be  deemed 
to  be  canceled  and  annulled  (3  i?.  8.  [6th  ed.]  827,  §  43). 

Section  2253  of  the  Code  contains  further  provisions 
on  the  subject  which  essentially  change  the  rule  laid 
down  in  Hinsdale  v.  White  (supra)  and  kindred  cases 
(See  Throop's  Notes)*  This  section  provides:  "The  issu- 

*  The  following  is  the  note  referred  to,  which  is  appended  to^ 
section  2253  in  Mr.  Throop's  edition  of  the  Code  of  Civil  Procedure* 

*'  The  first  sentence  has  been  taken  from  Id.  [1  B.  S.  748]  {  43*. 
remodeled,  and  amended  by  adding  the  final  elanse.  It  covers  also^ 
in  its  present  form,  section  60,  added  to  the  B.  S.  by  L.  1868,  ch^ 
764;  7  Edm,  336. 
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ing  of  a  warranty  for  the  removal  of  a  tenant  from  demised 
premises,  cancels  the  agreement  for  the  nse  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them ; 
and  annnls  ....  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by 
action,  any  sum  of  money,  which  was,  at  the  time  the  pre- 
cept was  issued,  payable  by  the  terms  of  the  agreement, 
as  rent  for  the  premises ;  or  the  reasonable  value  of  the 
use  and  occupation  thereof,  to  the  time  when  the  warrant 
was  issued,  for  any  period  of  time,  with  respect  to  which 
the  agreement  does  not  make  any  special  provision  for 
payment  of  the  rent." 

The  agreement  sued  upon  makes  no  special  provision 
for  the  twenty-one  days'  rent  claimed,  and  the  action  may 
be  regarded  as  "  for  use  and  occupation  *'  during  this  pe- 
riod at  the  rate  fixed  by  the  lease ;  or  the  section  may  be 
construed  in  connection  with  the  agreement  in  such  man- 
ner that  the  cancellation  of  the  lease  by  the  issuing  of  the 
warrant  on  August  21,  founded  on  the  tenant's  default, 
terminated  the  lease  on  that  day,  and,  as  a  legal  conse* 
quence,  made  the  rent  for  the  twenty-one  days  payable 
then.  The  eviction  of  the  tenant  was  not  lawful,  like  the 
common  one  treated  as  a  bar  to  the  recovery  of  rent ; 
but  it  is  made  lawful  by  the  tenant  himself,  and  he  can- 
not claim  any  benefit  or  exemption  as  a  consequence  of 
his  own  default. 

The  Code  provision  is  practical,  and  does  even  and 

''The  remainder  of  the  section  is  new  in  form;  bnt  it  is  in 
socordanoe  with  the  constmction  given  to  the  original  in  Hinsdale 
X).  White,  6  HiU,  507 ;  McKeon  v.  Whitney.  8  Benio,  452 ;  Crane  t?. 
Hardman,  4  E.  D.  Bmith,  339  ;  Cnshingham  v.  Phillips.  1  Id,  416 ; 
Davison  t?.  Donadi.  2  Id.  121 ;  Whitney  v,  Meyers,  1  Dmc?-,  266 ; 
except  that  this  section  settles  the  donbt  left  by  those  cases,  respect- 
ing rent  due  in  advance.  It  seems  only  just  that  the  issuing  of  a 
precept  shonld  bar  any  subsequent  claim  for  advance  rent.  With 
respect  to  a  claim  for  nse  and  occupation,  the  rule  shonld  be  differ- 
ent ;  and  accordingly  the  issuing  of  the  warrant  has  been  fixed  as 
the  time  for  the  termination  of  such  a  claim." 
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exact  justice  between  landlord  and  tenant — holding  the 
latter  liable  for  rent  while  he  retains  possession,  and  dis* 
charging  him  from  liabiUty  thereafter,  without  reference 
to  the  fact  whether  the  rent  was  payable  in  advance  or 
otherwise.  The  section  referred  to  preserves  to  the  land- 
lord his  right  of  action  for  "  any  sum  of  money  "  payable 
at  the  time  of  issuing  the  precept,  as  well  as  for  the 
reasonable  value  of  the  ''  use  and  occupation*'  to  the  time 
when  the  warrant  issued,  where  the  agreement,  as  in  this 
case,  is  silent  and  makes  '^  no  special  provision  "  for  that 
contingency.  The  right  to  recover  for  "  use  and  occupa- 
tion *'  is  founded  on  the  relation  of  landlord  and  tenant, 
which  for  this  purpose  is  by  the  Code  provision  aforesaid 
preserved,  and  hence  the  necessity  which  formerly 
required  the  landlord  to  sue  in  trespass  for  damages 
accruing  after  the  default  for  which  the  tenant  was  dis- 
possessed, was  clearly  abrogated  and  no  longer  exists. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  for 
the  amount  claimed,  with  interest  and  costs. 


BOOME,    Judokent-Cbeditob,    v.    SWAN,    Judgmbnt- 

Debtob. 

Cmr  CoiTBT  OF  New  Tobk,  Special  Term,  October,  1888. 

§  2464,  et  seq. 

Receiver  in  supplementary  proceedings — when  debtor  required  to  tranS" 

fer  his  seat  in  the  exchange. 

Where  a  receiver  of  the  property  of  a  judgment-debtor,  who  has  been 
appointed  such  in  proceedings  supplementary  to  exeontion,  has 
sold  the  debtor's  title  to  a  seat  in  a  stock  exchange,  the  debtor 
will,  upon  motion,  be  required  to  sign  a  consent,  that  the  pur- 
chaser be  vested  with  all  the  rights,  privileges  <md  benefits  wiiich 
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innre  to  his  memberBhip.  The  court  oannot  reqnire  such  debtor 
to  formally  resign  his  membership  in  the  exchange,  nor  can  it 
compel  him  to  nominate  or  recommend  as  his  sncceesorp  a  person 
not  known  to  him.  The  consent  required  is  eqniyalent  to  such 
resignation  and  nomination;  and  if  the  exchange  refoses  to  accept 
the  nominee,  or  act  according  to  its  dnty  in  the  premises,  proper 
action  may  be  taken  by  the  receiver. 
(Decided  October  24,  1888.) 

Motion  by  the  receiyer  of  a  judgment-debtor  that  lie 
be  forever  restrained,  enjoined  and  forbidden  from  claim- 
ing or  exercising  any  rights,  privileges  or  interests  which 
innre  to  a  certain  seat  in  the  Consolidated  Stock  and 
Petrolenm  Exchange,  formerly  owned  by  said  debtor,  and 
from  trading  or  exercising  any  right  as  member  of  such 
exchange,  and  also  that  he  be  required  to  execute  a  con* 
sent  to  the  transfer  of  said  seat  to  James  B.  Weir,  Jr., 
the  purchaser  thereof  from  the  said  receiyer. 

The  material  facts  appear  in  the  opinion. 

MerrtU  &  Rogers,  for  receiver  and  motion. 

Royal  8.  Crane,  for  judgment-debtor  Swan. 

MoAdam,  Ch.  J. — On  May  18, 1888,  J.  Hart  Lyon,  Esq., 
was  appointed  receiver  of  the  defendant  in  siipplement- 
aiy  proceedings,  and,  on  May  22,  filed  the  required  bond, 
and  entered  upon  the  duties  of  his  office.  The  defendant, 
at  the  time  the  proceedings  were  commenced,  was  the 
owner  of  a  seat  in  the  Consolidated  Stock  and  Petroleum 
Exchange  of  New  York.  The  receiver,  on  September  26, 
sold  the  seat  to  James  B.  Weir,  Jr.,  for  $825,  and  executed 
to  the  purchaser  a  bill  of  sale  of  the  same.  In  order  to 
consummate  the  title  of  the  purchaser,  the  rules  of  the 
exchange  require  that  a  consent  be  signed  by  the  person 
in  whose  name  the  seat  stands,  and  the  defendant  has 
refused  to  execute  such  a  consent.    The  receiver  now 
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applies  for  an  order  compelling  the  defendant  to  sign  the 
required  consent. 

The  application  will  be  so  far  granted  as  to  reqnire 
the  defendant  to  sign  a  consent  that  the  purchaser  be 
vested  with  all  the  rights,  privileges  and  interests  which 
inure  to  his  membership.  The  court  cannot,  on  this 
appUcatiou,  require  the  defendant  to  formally  resign  his 
membership,  but  the  consent  required  is  equivalent  to 
such  a  resignation ;  nor  can  it  compel  the  defendant  to 
nominate  or  recommend,  as  his  successor,  a  person  not 
known  to  him,  as  the  action  of  the  court  renders  these 
formalities  unnecessary,  for  the  law  will  deem  the  pur- 
chaser to  be  the  legal  nominee  of  the  defendant,  as  he 
does  not  now  possess  the  authority  to  nominate  any  one 
else.  If  the  exchange  refuses  to  accept  the  nominee,  or 
refuses  to  act  according  to  its  duty  in  the  premises,  the 
receiver  may  take  such  action  against  it  as  he  may  be 
advised,  the  character  of  the  action  depending  upon  the 
final  attitude  of  the  exchange.  The  defendant  cannot 
anticipate  the  action  of  the  exchange,  or  make  any  objec- 
tion on  its  behalf,  as  that  institution  must,  in  the  nature 
of  things,  determine  its  own  course  upon  such  advice  as 
it  sees  fit  to  follow.  These  directions  are  in  harmony 
with  the  policy  of  the  law  (See  Grocer's  Bank  v.  Murphy, 
60  How.  Pi\  426  ;  Loudheim  v.  White,  67  Id.  467 ;  Ritter- 
band  v.  Raggett,  4  AW.  N.  G.  67 ;  Powell  v.  Waldron,  89 
N.  r.  328 ;  Bailey  v.  Rider,  10  Id.  363). 
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KENNET,  AS  Administbatbix,  etc.  of  Alexander  Kenney, 

Deceased,. Bespondeot,  v.  NEW  TOBK  CENTBAL 

&  HUDSON  BIVEB  B.  B.  Co.,  Appellant. 

Sttpbeme    Court,    Fifth    Department,  General   Term^ 

October,  1888. 

§§  481,  723, 1902, 1903. 

PlecuUng^'^hen  complaint  in  action  for  causing  death  does  not  state 

sufficient /acts. 

In  an  action  toreoover  damages  for  a  wrongful  act,  neglect  or  default^ 
by  which  the  death  of  the  plaintiff's  intestate  was  caused,  the  com* 
plaint  must  allege  that  the  intestate  left  him  snryiying  some 
person  or  persons  who  would  be  entitled  to  the  benefit  of  the 
recovery  if  one  should  be  had  ;  and  where  an  allegation  that  he 
left  a  widow  or  next  of  kin  is  absent  from  the  complaint,  it  is  in- 
Bufficient,  and  a  demurrer  thereto  on  the  ground  that  it  does  not 
state  sufBicient  facts  should  be  sustained. 

Where,  in  an  action  to  recover  damages  for  a  wrongful  act,  neglect.etc., 
resulting  in  death,  the  complaint  alleged  that  ''  the  defendant 
left  him  surviving  his  widow,'* — Held,  that  it  was  so  apparent 
that  the  word  **  defendant  *'  instead  of  "  decedent "  was  inserted 
by  mere  clerical  error  in  drawing  or  copying  the  complaint, 
it  might  be  treated  as  if  the  latter  word  had  been  used ;  that,  it 
being  impossible  to  apply  the  phrase  to  the  relation  of  the  de- 
fendant, this  clerical  error  could  not  have  misled  the  party, 
and  should  be  disregarded. 

No  inference  or  implication  arises  in  support  of  a  pleading  ;  but  all 
matters  upon  which  the  right  or  cause  of  action  rests,  must  be 
alleged,  to  make  it  good  as  against  demurrer. 

A  complaint  in  an  action  to  recover  damages  for  negligence  causing 
the  death  of  the  plaintiffs  decedent  is  sufficient  although  it  does 
not  allege  that  any  damages  were  suffered  by  any  person  by  such 
negligence  or  death,  but  merely  demands  judgment  for  a  specifio 
sum.  The  right  of  action  is  given  by  the  statute  for  the  act 
which  is  wrongful  or  negligent ;  and  when  this  is  established  as 
the  cause  of  death,  the  law  supplies  the  necessary  implication  ta 
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the  award  of  nomiiuil  damages,  and  it  is  Tumeoessary  to  allege  the 
conclasion  which  the  law  furnished. 

The  question,  whether  in  snoh  case  an  allegation  of  damages  is  neces- 
sary to  permit  recovery  of  damages  which  depend  upon  proof  to 
establish  them,  not  determined. 

Instance  of  an  allegation  of  the  issuing  of  letters  of  administration 
held  sufficient. 

(Decided  October  19, 1888.) 

Appeal  by  the  defendant  from  an  interlocutory  judg- 
ment oyerruling  demurrer  to  complainb 

This  action  was  brought  to  recover  damages  for  neg- 
ligence resulting  in  the  death  of  the  plaintiff's  intestate. 

The  complaint,  omitting  title  and  signatures,  was  as 
follows : 

"  And  now  comes  the  plaintiff,  by  Shire  4  Van  Peyma, 
her  attorneys,  and  for  her  amended  complaint  c^ainst  the 
defendant,  alleges : 

**•  That  during  all  the  times  hereinafter  mentioned,  the 
defendant  was  a  corporation  duly  organized  under  the 
laws  of  the  State  of  New  York,  and  that  as  such  corpora- 
tion they  were  the  owners  or  lessees  of  a  certain  railroad 
track,  cars  and  locomotives  to  operate  the  same,  known 
as  the  New  York,  West  Shore  &  Buffalo  Railroad  Com- 
pany ;  and  that  at  all  times  hereinafter  mentioned  said  de- 
fendant operated  said  New  York,  West  Shore  &  Buffalo 
Bailroad  Company,  and  controlled  and  directed  the 
movement  of  all  trains  thereon,  and  received  the  emolu- 
ments therefor. 

'^  The  said  National  Express  Company  was,  during  all 
the  times  herein  mentioned,  an  association  or  incorpora- 
tion engaged  as  a  common  carrrier  in  the  transportation 
of  goods,  etc.,  and  said  goods  of  said  express  company  in 
charge  of  said  Kenney  on  said  28th  day  of  August,  1887, 
were  being  carried  for  hire  by  said  defendant,  and  said 
Kenney  was  on  said  express  car  on  said  train  with  the 
knowledge   and  consent  and  by  the   direction  of  said 
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defendant.  That  while  on  said  train  as  aforesaid  on  said 
28th  day  of  August,  1887,  and  when  said  train  was  near 
Montezuma,  Cayuga  county,  New  York,  the  said  Kenney 
was  killed  by  and  on  account  of  the  collision  of  said  train 
going  west  with  another  train  of  said  defendant's  going 
east.  That  said  collision  was  on  account  of  the  gross 
carelessness  of  the  defendant  and  its  agent  and  servants. 
That  but  one  of  said  trains  had  a  right  upon  said  track, 
at  said  time,  and  that,  on  account  of  the  disregard  of 
orders  by  the  engineer  and  conductor  and  other  servants 
of  said  defendant,  on  one  of  said  trains,  said  accident  and 
death  ot  said  Kenney  ensued.  That  such  accident  would 
not  have  occurred  except  for  the  gross  carelessness  and 
negligence  of  the  said  defendant,  its  agent  and  servants. 
That  said  defendant  [sic]  left  him  surviving  his  widow, 
Margaret  Kenney. 

*'  That  heretofore  and  on  the  16th  day  of  September, 
1887,  limited  letters  of  administration  upon  the  estate  of 
said  Alexander  Kenney  were  duly  issued  and  granted  to 
this  plaintiff,  said  Margaret  Kenney,  by  the  surrogate  of 
Erie  county,  New  York,  appointing  this  plaintiff  adminis- 
tratrix of  all  the  goods,  chattels  and  credits  which  were 
of  said  deceased,  and  that  this  plaintiff  thereupon  duly 
qualified  as  such  administratrix,  and  entered  upon  the 
discharge  of  the  duties  of  said  office.  That  said  plaintiff 
was  authorized  and  empowered  by  said  letters  to  bring 
and  prosecute  this  action. 

"Therefore  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  thousand  dollars  with  inter- 
est and  the  costs  of  this  action." 

The  defendand  demurred  to  this  complaint  on  the 
ground  that  it  appeared  upon  the  face  thereof  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  overruled  at  special  term  in  Erie 
county,*  and  an  appeal  duly  taken  by  the  defendant  from 
the  interlocutory  judgment  thereupon  entered. 

*  The  following  is  the  opinion  filed  at  special  term  : 
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F.  D.  Locke  {Aahbd  Oreen,  attorney),  for  defendant- 
appellant. 

Moaes  Shire  {Shire  &  Van  Peyma^  attome  js),  for  plaint- 
iff-respondent. 

Bradley,  J. — ^The  action  was  brought  to  recover  dam- 
ages for  the  benefit  of  those  entitled  to  them,  occasioned 
by  the  death  of  Alexander  Kenney,  the  plaintiff's  intestate^ 
whose  death  is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant. 

Ck)RLBTT»  J. — The  defendant  demnrs  to  the  complaint  upon  the 
ground  that  it  &dls  to  state  facts  sufficient  to  constitute  a  cause  of 
action. 

By  a  manifest  mistake,  the  wrong  name  is  used  in  the  complaint, 
but  Hie  whole  structure  clearly  shows  the  pleader's  intention,  and  it 
is  impossible  for  any  one  to  be  misled.  Therefore  it  must  be  con- 
strued the  same  as  if  the  proper  name  was  used. 

.  It  is  a  familiar  rule  that ''  and  "  may  be  construed  to  mean  "  or/' 
or  the  reverse,  when  the  intent  is  obvious.  Boome  v.  Phillips,  21 
N.  F.  463. 

It  can  not  be  held  that  the  complaint  fails  to  state  a  cause  of 
action  on  account  of  this  transparent  clerical  mistake.  Code  Civ, 
Pro,  Si  721,  723. 

No  allegation  is  contained  in  the  complaint  expressly  stating  that 
damages  had  been  sustained,  except  that  the  prayer  or  demand  for 
relief  asks  for  damages.  The  prayer  for  relief  forms  no  part  of  the 
cause  of  action.  Hopkins  v.  Lane,  4  71  <i&  (7.  811,  814.  But  where 
the  complaint  states  the  foots  required  by  the  statute,  the  plaintiff  is 
entitled  to  recover  nominal  damages. 

In  Quin  v.  Moore  (15  N.  F.  432,  484),  the  court  say,  <*  As  the 
statute  expressly  gives  the  right  of  action,  nominal  damages,  at  least, 
could  be  recovered. "  To  the  same  effect  are  Oldfield  «.  N.  Y.  C.  k 
H.  B.  B  Co..  14  N.  F.  310;  Mclntyre  v.  N.  Y.  O.  R  B.  Co..  43  Barh. 
682.  And  so  are  the  forms,  2  Lansing  Forms,  781,  782.  Keller  v, 
N.  T.  C.  B.  B.  Co.,  24  How,  Pr.  172. 

It  follows,  therefore,  that  upon  proving  the  &cts  alleged,  with- 
out showing  any  damages,  a  nominal  sum  could  be  recovered.  A 
cause  of  action  is  therefore  stated. 

Demurrer  overruled,  with  leave  to  the  defendant  to  answer  within 
twenty  days  upon  payment  of  costs  of  demurrer. 
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The  complaint  aUeges  the  negligence  of  the  defendant, 
the  death  of  Kenney  as  the  consequence,  and  the  issue  to 
the  plaintiff  of  letters  of  administration ;  also  that  the 
"  defendant  left  him  surriying  his  widow,  Margaret  Ken- 
ney/' There  is  in  the  complaint  no  further  allegation 
that  the  decedent  left  him  surviving  a  wife  or  next  to  kin. 
Nor  is  it  alleged  that  any  damages  were  suffered  by  any 
persons  by  such  negligence  or  death,  but  judgment  is 
demanded  for  a  specific  sum  of  money.  The  objection  to 
the  complaint  was  taken  by  demurrer  upon  the  ground 
that  it  failed  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  statute  gives  a  right  of  action  to  the 
administrator  of  a  decedent  who  has  left  surviving  him  a 
wife  or  next  of  kin,  to  recover  damages  for  a  wrongful  act, 
neglect  or  default  by  which  his  death  was  caused,  against 
a  party  who  would  have  been  liable  to  him  if  death  had 
not  ensued,  and  the  damages  in  such  case  recovered  are 
exclusively  for  the  benefit  of  the  decedent's  widow  and 
next  of  kin  {Code  Civ.  Pro.  §§  1902,  1903). 

It  was  essential  to  the  cause  of  action  to  represent  bj 
allegation  in  the  complaint  that  the  intestate  left  him  sur- 
viving some  person  or  persons  who  would  be  entitled  to 
the  benefit  of  the  recovery  if  one  should  be  had.  If,  there- 
fore, the  allegation  that  he  left  a  wife  or  next  of  kin  was 
wanting,  the  demurrer  was  well  taken.  It  is  very  evident 
that  the  use  of  the  words  "  defendant  left  him  surviving  his 
widow"  was  a  mere  clerical  error,  either  in  drawing  or  copy- 
ing the  complaint.  And  it  is  so  apparent  that  the  word 
'1  defendant"  instead  of  ''decedent"  was  in  that  manner 
inserted,  that  it  may,  we  think,  be  treated  as  if  the  latter 
had  been  the  word  used.  It  is  impossible  to  apply  the 
phrase  to  the  relation  of  the  defendant  This  clerical 
error  could  not  have  misled  that  party  and  should  be  dis- 
regarded (Id.  §  723 ;  Roussel  v.  St.  Nicholas  Ins.  Co., 
41  N.  Y.  Super.  [9  J.  &  S,'\  279). 

The  purpose  of  the  action  is  to  recover  damages  for 
the  benefit  of  the  decedent's  widow.    The  question  arises 
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whether  any  allegation  that  damages  had  been  sustained, 
or  that  she  had  sofiered  damages  by  the  negligence  of  the 
defendant,  or  by  reason  of  the  death  of  her  husband  so 
occasioned  was  essential  to  support  the  complaint.  It 
was  said  that  the  recovery  depends  upon  the  fact  that 
damages  have  been  sustained  by  the  party  or  parties 
entitled  to  the  benefit  of  them,  and,  therefore,  it  is  neces- 
sary to  charge  in  the  complaint  that  such  damages  have 
been  suffered  by  the  causes  alleged.  There  is  apparently 
some  force  in  this  contention,  in  view  of  the  rules  of 
pleading  that  unlike  the  effect  which  may  result  from 
evidence,  no  inference  or  implications  arise  in  support  of 
the  pleading,  but  all  matters  upon  which  the  right  or 
cause  of  action  rests  must  be  alleged,  to  make  it  good  as 
against  demurrer  (Bodi  v.  Butger's  Fire  Insurance  Co.,  6 
Bo8iL\  23 ;  Parkhurst  v.  Wolf,  47  N.  T  Super.  [15  J.  &  8.1 
320 ;  Freeman  v.  Fulton  Fire  Ins.  Co.,  38  Barb.  247). 

The  statute  from  which  the  right  of  action  in  such 
case  is  derived  does  not  prescribe  any  rule  of  pleading, 
but  simply  provides  that  for  the  wrongful  act  or  neglect 
by  which  the  death  is  caused,  an  action  may  be  main- 
tained to  recover  damages.  But  the  damages  awarded 
are  a  ''  compensation  for  the  pecuniary  injuries  resulting 
from  the  decedent's  death  to  the  person  or  persons  for 
whose  benefit  the  action  is  brought "  {Code  Civ.  Pro. 
§  1904).  # 

In  common  law  actions  founded  upon  wrongful  or 
negligent  acts  of  defendants,  the  damages  are  the  result 
or  consequence  of  the  cause  of  action  out  of  or  from  which 
they  arise ;  and  while  they  may  be  essential  to  recovery, 
they  do  not  necessarily  constitute  any  part  of  the  cause 
of  action  which  produces  them.  And,  therefore,  when  a 
complaint  alleges  such  cause  of  action  from  which  dam- 
ages may  and  presumptively  do  flow,  the  addition  of  the 
demand  of  judgment  for  a  sum  of  money  as  the  conse- 
quence of  such  cause  of  action  is  all  that  is  necessarily 
required  to  sustain  the  pleading.    In  stating  this  propo- 
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sition  we  do  not  embrace  within  it  what  are  known  as 
special  damages,  nor  do  we  express  any  opinon  npon  the 
question  whether  or  not  in  the  class  of  cases  now  under 
consideration  any  damages  which  reqiure  evidence 
npon  that  subject  to  establish  them  would  come  within 
such  proposition.  That  question  is  not  necessarily  herQ 
in  the  view  which  will  be  taken  as  we  proceed. 

In  Safford  v.  Drew  (3  Duer,  627, 641),  the  learned  judge 
who  delivered  the  opinion  of  the  court,  remarked  that 
'^  without  saying  how  far  it  is  necessary  to  go  in  such 
allegations,  it  may  be  stated  that  at  least  the  persons  who 
have  suffered,  or  may  suffer,  such  injury  should  be  named, 
with  an  averment  that  they  had  sustained  a  pecuniary 
loss  to  a  certain  amount  from  his  death."  It  may  be 
observed  that  the  complaint  there  contained  no  allegation 
that  the  deceased  left  any  widow  or  next  of  kin  surviving 
him,  which  omission  in  the  pleading  was  sufficient,  for  the 
purposes  of  that  case,  to  sustain  the  demurrer.  It  is, 
however,  suggested  by  the  defendant's  counsel  that  it  is 
necessary  to  allege  damages  because  none  may  necessarily 
have  been  suffered  by  the  widow  on  account  of  the  death 
of  the  husband,  and  without  which  the  action  would  have 
no  support. 

The  difference,  such  as  it  may  be,  between  the  rule 
applicable  to  damages  which  a  plaintiff  in  his  own 
right  might  be  entitled  to  recover  in  an  action  for  an 
injury  to  him,  and  where  the  recovery,  as  in  this  case,  is 
dependent  upon  a  pecuniary  injury  to  another  for  whose 
benefit  the  action  is  prosecuted,  has  not  been  overlooked. 
But  when  in  the  latter,  as  well  as  in  the  former,  there 
has  been  no  actual  damage  proved,  the  law,  for  the  act 
of  wrong  or  neglect  of  the  defendant  which  caused  the 
death  and  thus  produced  the  right  and  cause  of  action, 
permits  the  recovery  of  nominal  damages  (Quin  v.  Moore, 
16  N.  Y.  432,  434;  Mclntyre  v.  N.  T.  C.  R.  R.  Co.,  43  Barb. 
532).  And  such  recovery  rests  upon  legal  presump- 
tion (Embrey  v.  Owen,  6  ExcL  353 ;  Paul  v.  Slason,  22 
Vol.  XV.— 2a 
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Vt  231 ;  S.  C,  54  Am.  Dec,  75 ;  Brent  v.  Kimball,  60  iff.  211 ; 
a  C,  14  Am.  R,  35  ;  Fitch  v.  Fitch,  35  N.  Y.  Super.  [3  ./. 
dt  S,]  302).  The  right  of  action  is  given  by  the  statute 
for  the  act  which  is  wrongful  or  negligent.  When  this  is 
established  as  the  cause  of  the  death,  the  law  supplies 
the  necessary  implication  to  the  award  of  nominal  dam- 
ages. It  would  seem  to  be  unnecessary  to  allege  the  con- 
clusion which  the  law  furnishes.  Whether,  beyond  this, 
and  so  far  as  relates  to  damages  which  depend  upon  proof 
in  that  respect,  they  are  of  a  nature  which  requires  alle- 
gation to  permit  evidence  of  them  as  the  subject  of  recov- 
ery, it  is  now  unnecessary  to  determine.  And  upon  that 
question  we  intend  now  to  express  no  opinion. 

The  allegation  that  letters  of  administration  were  duly 
issued  to  the  plaintiff  by  the  surrogate  of  Erie  county  is 
sufficient.  These  views  lead  to  the  conclusion  that  the 
demurrer  was  not  well  taken. 

The  judgment  should  be  affirmed. 

Babkeb,  p.  J.,  Haight  and  Dwight,  JJ.,  concurred. 


PARKHURST,  Respondent,  r.  BERDELL,  Impleaded, 

ETC.,   ApPETJ.ANT. 

CouBT  OF  Appeals,  October,  1888. 
§§  831,  1337. 

Heferee* 8  findings — w?ien  not  diaturbed  on  appeal — Evidence— jut^ment 

as — effect  of  its  subsequent  reversal — what  communicatiofis 

between  husband  and  wife  privileged. 

Where  it  appears  that  there  was  suMoient  evidence  to  warrant  the 
essential  findings  of  a  referee  before  whom  a  case  was  tried,  and 
thej  have  been  affirmed  by  the  general  term,  of  the  supreme 
court,  they  mnst.  upon  appeal  to  the  court  of  appeals,  remain 
tmdistarbed  ;  and  if  the  facts  fonnd  justify  the  relief  granted,  it 
is  only  incumbent  upon  the  court  of  appeals  to  consider  whether 
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there  were  any  errors  oommitted  by  the  referee  in  his  mlings 
during  the  progress  of  the  triaL  pj 

Where  there  has  been  litigation  between  two  parties  to  an  action,  as 
adverse  parties,  although  both  of  them  were  defendants,  whatever 
was  adjudicated  as  between  them  estopped  them  as  if  the  adjud- 
ication lad  been  made  in  an  action  wherein  one  of  them  was 
plaintiff  and  the  other  defendant.  [2] 

"Where,  in  an  action  brought  by  P.  against  B.,  it  was  material  to 
establish  some  of  the  matter  which  had  been  adjudicated  in  favor 
of  P.,  in  another  action  in  which  she  and  B.  were  defendants,  and 
wherein  they  had,  as  adverse  parties,  litigated  such  matters,  it  is 
0(»npet6nt  for  P.  to  establish  them  by  the  judgment-roll  in  said 
former  action.  [3] 

An  appeal  from  a  judgment  does  suspend  its  operation  as  an 
estoppel.  [4] 

If  a  judgment-roll  was  competent  evidence  when  received,  its  recep- 
tion is  not  rendered  erroneous  by  its  subsequent  reversal.  [<^ 

Where  a  judgment-roll  was  properly  received  in  evidence,  it  cannot 
be  objected  to  an  appeal,  because,  after  it  was  so  received,  the 
judgment  was  reversed.  [^] 

The  only  relief  a  party  against  whom  a  judgment  has  been  received 
in  evidence  can  have,  where  it  has  been  subsequently  reversed,  is 
to  move  on  that  fact  in  the  court  of  original  jurisdiction  for  a 
new  trial,  and  then  the  court  can  in  the  exercise  of  its  discretion 
grant  or  refuse  a  new  trial,  as  justice  may  require.  |7] 

Where,  in  an  action  to  compel  an  accounting  by  the  defendant  for 
certain  moneys  and  securities  belonging  to  the  plaintiff,  appro- 
priated by  him  to  his  own  use  and  to  have  the  amount  found  due 
her,  declared  a  lien  upon  certain  real  property,  on  the  ground 
that  the  defendant  had,  in  place  of  and  in  consideration  of  the 
release  of  a  former  mortgage  on  other  property,  made  to  secure 
such  indebtedness,  executed  and  delivered  to  the  plaintiff  a  mort- 
gage on  such  property  for  the  same  purpose,  which  mortgage 
had  been  redelivered  to  the  defendant  for  record  and  which  he 
had  failed  to  have  recorded,  the  defendant  claimed,  among  other 
thing,  that  the  first  mortgage,  although  given  to  the  plaintiff, 
was  made  to  secure  his  son  Charles  for  his  interest  in  certain 
property,  conveyed  by  the  defendant  to  the  plaintiff's  husband 
by  a  deed  of  trust,  but  afterwards  converted  by  the  defendant  to 
his  own  use,  and  denied  absolutely  the  execution  and  delivery  of 
the  second  mortgage,  and  the  referee  before  whom  the  action  was 
tried  wholly  discredited  the  evidence  of  the  defendant  and  found 
the  facts  to  be  as  claimed  by  the  plaintiff, — Hehl,  that  a  finding 
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bj  the  referee  that  the  deed  of  trust  executed  bj  the  defendant 
had  not  been  delivered  to  the  plaintiff's  husband,  and  the  admis- 
sion in  evidence  of  a  judgment-roll  to  establish  such  non-delivery, 
although  erroneous,  did  not  require  the  reversal  of  a  judgment- 
in  favor  of  the  plaintiff.  [^J 

'Where  a  ^tness  was  examined  by  the  plaintiff's  counsel  as  to  oer* 
tain  conversations,  and  cross-examined  by  the  defendant's  counsel 
as  to  the  same,  and  then,  after  the  witness'  deposition  had  been 
taken,  the  defendant's  counsel,  having  previously  made  no  objec- 
tion, moved  to  strike  it  out. — Held,  that  the  motion  was  properly 
denied  ;  that  the  objection  came  too  late ;  that  the  defendant 
could  not  lie  by,  tacitly  consent  to  the  examination,  take  his 
chances  as  to  the  evidence,  and  when  it  proved  unsatisfactory  to 
him,  complam  of  its  inadmissibility.  [^,  ^^J 

Section  831  of  the  Code  of  Civil  Procedure, — providing  that ''  a  hus- 
band or  wife  shall  not  be  compelled,  or  without  the  consent  of 
the  other,  if  living,  allowed  to  disclose  a  confidential  communi- 
cation made  by  one  to  the  other  during  marriage," — does  not 
apply  to  all  communications  made  between  husband  and  wife 
when  alone,  but  refers  only  to  such  communications  as  are 
expressly  made  confidential,  or  are  of  a  confidential  nature,  or 
induced  by  the  marital  relation  ;  and  ordinary  cenversations  relat- 
ing to  matters  of  business,  which  there  is  no  reason  to  suppose- 
the  parties  would  be  unwilling  to  hold  in  the  presence  of  any^ 
person,  are  not  privileged.  \}^] 

Farkhurst  v,  Berdell  (38  Hun,  643),  affirmed.  ^ 

(Decided  October  2,  1888. 

Appeal  by  defendant,  Bobert  H.  Berdell,  from  & 
judgment  of  the  general  term  of  the  supreme  court  in  the 
second  department,  affirming  a  judgment  entered  in  the 
supreme  court  in  Orange  county,  upon  the  report  of  a. 
referee. 

This  action  was  brought  November  12, 1875,  originallj^ 
against  Bobert  H.  Berdell  (the  appellant)  alone,  to  recover 
judgment  directing  an  accounting  by  said  defendant  with 
respect  to  certain  bonds  and  certificates  of  stock  and  the 
interest  and  dividends  thereon,  received  by  the  defendant 
from  the  plaintiff,  and  converted  to  his  own  use ;  that  the 
amount  found  due  from  said  defendant  to  the  plaintiff  be 
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declared  a  lien  upon  certain  property  situated  in  the  town 
of  Goshen,  county  of  Orange ;  that  said  defendant  be 
compelled  to  deliver  to  the  plaintiff  a  bond  and  mortgage 
upon  such  property,  executed  by  him  to  her,  and  that» 
during  the  pendency  of  the  action,  he  be  restrained  and 
enjoined  from  selling  such  property,  or  any  part  thero^ 
or  creating  any  lien  thereon,  and  that  he  pay  the  costs  of 
this  action. 

The  complaint  set  forth  that  the  plaintiff  was,  in  the 
year  1868,  the  owner  of  certain  stocks  and  bonds  therein 
described ;  that  in  said  year  the  defendant  applied  to  the 
plaintiff  for  the  loan  to  him  of  such  securities,  saying  that 
he  wished  to  hypothecate  them,  and  raise  money  thereon 
for  his  own  priyate  purpose ;  that,  having  entire  confi- 
dence in  the  integrity  of  the  defendant,  the  plaintiff 
loaned  said  securities  to  him  for  that  purpose,  and  he 
thereafter  gave  her  a  receipt  therefor  ;  that  the  defendant 
-used  such  securities  for  his  own  individual  purpose,  col- 
lected the  interest  and  dividends  thereon,  and  sold  and 
disposed  of  a  portion  thereof,  giving  her  for  the  part  so 
sold,  his  note  for  about  $16,000  ;  that,  on  September  24, 
1873,  the  defendant,  to  secure  the  plaintiff  the  sum  which 
he  then  owed  her,  being  the  amount  of  such  note,  and  the 
value  of  the  remaining  securities  in  his  hands,  amounting 
at  that  time  to  about  $80,000,  executed  and  delivered  to  her 
a  mortgage  for  said  sum  upon  certain  valuable  property  in 
the  city  of  New  York,  worth  about  twice  that  amount,  which 
mortgage  was  thereafter  duly  recorded ;  that  in  the  month 
of  July,  1874,  the  defendant,  desiring  to  sell  said  property, 
requested  this  plaintiff  to  satisfy  the  mortgage  thereon 
so  that  he  might  give  a  title  thereto  free  and  clear  of  the 
lien  of  said  mortgage,  and  promised  the  plaintiff  that  if 
she  would  do  so,  he  would  execute  and  deliver  another 
mortgs^e  to  her  on  property  situated  in  the  town  of 
Goshen,  in  the  county  of  Orange,  upon  a  part  of  which 
the  defendant  then  resided,  and  still  continues  to  reside ; 
that  thereupon  the  plaintiff  did  execute  a  satisfaction* 
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piece  of  'said  mortgage,  and  delivered  the  same  to  th& 
defendant,  and  on  July  9, 1871,  said  mortgage  was  satis- 
fied and  canceled  of  record ;  that  in  fulfillment  of  said 
promise  the  defendant  in  the  month  of  May  or  June, 
1874,  executed  a  mortgt^e  in  which  his  wife,  Harriet  B. 
Berdell,  joined,  upon  such  real  estate  situated  in  the  town 
of  Goshen,  in  •the  county  of  Orange,  and  also  executed 
and  delivered  to  the  plaintifi,  a  bond  in  the  penal  sum  of 
$160,000,  conditioned  that  he  would  pay  the  said  sum  of 
$80,000  at  a  time  therein  mentioned,  but  at  what  par- 
ticular time  the  plaintiff  is  unable  to  state ;  that  after 
the  execution  of  said  bond  and  mortgage  the  same  was 
delivered  to  the  plaintiff  by  the  defendant,  but  at  the 
time  the  defendant  requested  the  plaintiff  not  to  have  the 
same  recorded,  stating  that  it  would  be  of  some  advan* 
tage  to  him  in  the  settlement  of  business  affairs;  that  he 
then  delivered  said  bond  and  mortgage  to  the  plaintiff,, 
who  afterward  handed  them  back  to  the  defendant,  and 
he  took  possession  thereof,  and  has  ever  since  retained 
possession  of  the  same,  and  has  refused  to  deliver  it  to 
the  plaintiff,  although  she  has  demanded  the  same,  so 
that  it  might  be  recorded,  and  become  a  lien  upon  said 
property ;  that  the  defendant  is  to  some  extent  embar- 
rassed in  his  circumstances,  and  the  plaintiff  has  reason 
to  believe  and  does  believe  that  she  will  be  in  danger  of 
losing  her  said  demand,  and  she  believes  that  if  the  mort- 
gage is  not  recorded  the  defendant  will  incumber  said 
property  for  the  purpose  of  extricating  himself  from  his 
financial  embarrassments. 

Annexed  to  the  complaint  was  a  description  by  metes 
and  bounds  of  the  property  situated  in  the  town  of 
Goshen  therein  referred  to. 

The  answer  of  the  defendant  Robert  H.  Berdell  set 
forth  that  he  admitted  the  receipt  of  certain  stocks  and. 
bonds,  which,  he  stated,  **  he  is  not  now  able  particularly 
to  specify,"  all  of  which,  it  averred,  "  were  delivered  ta 
him  by  the  plaintiff  at  his  request  upon  the  represenia* 
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tion  that  lie  wanted  the  same  for  his  son  Theodore  Ber- 
dell, to  enable  his  said  son  to  raise  money  thereon  '*  ; 
that,  in  respect  to  the  said  securities  other  than  certain 
Long  Dock  Go.  bonds,  the  defendant  ^'  had  no  knowledge 
or  information  sufficient  to  form  a  belief  whether  the 
plaintiff  owned  the  same  in  her  own  right '' ;  that  he  denied 
that  the  plaintiff  owned  said  Long  Dock  Co.  bonds,  or 
had  ever  owned  them  ;  that  immediately  upon  the  receipt 
by  the  defendant  of  said  securities  they  were  placed  by 
him,  with  the  knowledge  of  the  plaintiff  and  by  her 
express  authority  and  direction,  in  the  hands  of  the  said 
Theodore  Berdell,  and  that  said  Theodore  Berdell  did 
use  the  said  securities  for  his  own  individual  purposes 
from  time  to  time  thereafter,  and  collected  the  interest 
and  dividends  thereon  and  accounted  to  the  plaintiff  from 
time  to  time  for  such  interest  and  dividends ;  that  in  the 
year  1870  the  said  Theodore  Berdell,  by  the  express  order 
and  direction  of  the  plaintiff,  sold  part  of  '^  the  stock  so 
delivered  to  him,  and  realized  therefor  a  sum  exceeding 
$14,500,  and  that  he  also  sold  in  the  same  way,  by  plaint- 
iffs authority  and  direction,"  certain  other  bonds; 
*'  that  some  time  after  the  said  sales,  the  defendant  gave 
to  plaintiff  a  note  or  notes  for  the  amount  realized  from 
the  sales  of  said  stocks  and  bonds,  together  with  the 
dividends  received  thereon  up  to  that  time  by  the  said 
Theodore  Berdell,  the  exact  amount  of  which  note  or 
notes  the  defendant  is  unable  to  state ; "  that  "  he 
has  from  time  to  time  since  said  note  or  notes  was  or 
were  first  given,  renewed  the  same,  increasing  them  in 
amount  by  including  the  interest  on  the  previous  note, 
and  interest  and  dividends  on  certain  other  of  said  secur- 
ities ;  *'  that  he  admits  that  on  or  about  September  24, 
1873,  "  he  and  his  wife  signed  a  mortgage  purporting  to 
be  a  mortgage  to  the  plaintiff  in  the  sum  of  $80,000,  upon 
certain  valuable  property  in  the  city  of  New  York,  worth 
about  $100,000,  which  was  recorded  as  alleged  in  the  com- 
plaint ;  but  denies   ^hat  '*  the   said  mortgage  was  ever 
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delivered  to  the  plaintiff  or  that  it  was  made  to  secure  the 
plaintiff  the  snm  which  he  then  owed  her  on  account  of 
the  said  note  or  any  indebtedness  of  the  defendant  to  her, 
or  that  the  said  indebtedness  then  equaled  $80,000"; 
that  he  admits  that  afterwards  and  in  or  about  the  month 
of  July,  1874,  ''the  plaintiff  at  his  request  executed, 
acknowledged  and  delivered  to  him  a  satisfaction-piece  of 
the  said  mortgage,  and  the  same  was  put  on  record,  .... 
but  denies  that  he  executed  and  delivered  to  the  plaintiff, 
or  ever  promised  that  he  would  execute  and  deliver  to 
her  another  mortgage  on  property  lying  in  the  town  of 
Goshen ;  ''  that  at  the  time  when  he  is  in  the  complaint 
alleged  to  have  given  to  the  plaintiff  a  mortgage  upon  the 
property  in  the  town  of  Goshen,  he  did  not  hold  title  to 
the  whole  of  said  property ;  and  denies  substantially  all 
the  other  allegations  of  the  complaint.  The  said  answer 
also  set  forth  that  on  November  27, 1875,  this  defendant 
commenced  an  action  in  the  supreme  court  against  this 
plaintiff  and  the  defendant's  wife,  Harriet  B.  Berdell,  for 
an  accounting  between  the  plaintiff  and  this  defendant  in 
respect  to  the  indebtedness  of  this  defendant  to  plaintiff, 
and  upon  the  payment  of  said  indebtedness,  for  the  recon- 
veyance by  the  plaintiff  to  this  defendant  of  certain  . 
parcels  of  land  mentioned  and  described  in  the  the  com- 
plaint in  said  suit,  which  complaint  is  annexed  to  the  said 
defendant  s  answer  and  forms  a  part  thereof,  and  which 
lands  are  in  said  complaint  alleged  to  have  been  deeded 
by  the  defendant  Robert  H.  Berdell  to  the  plaintiff 
herein  as  security  for  such  indebtedness,  and  a  part  of 
them  are  alleged  to  have  been  conveyed,  without  consider- 
ation and  without  the  consent  or  authority  of  the  plaintiff 
and  in  fraud  of  his  rights,  to  his  wife,  Harriet  B.  Berdell. 
After  the  service  of  this  answer,  the  defendant  served 
an  amende  J  answer  which  set  forth,  in  addition  to  the 
statements  and  allegations  contained  in  the  former  answer : 
(1)  that  in  the  year  1863,  one  S.  C.  Parkhurst,  then  and 
imtil  his  death,  which  occurred  in  April,  1867,  the  husband, 
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of  the  plaintiff  herein,  became  possessed  of  thirty  bonds 
of  the  Long  Dock  Go.  worth  $1,000  each  and  bearing 
interest  at  the  rate  of  7%  and  belonging  to  the  defendant, 
fifteen  of  which  he  retained  ahtil  his  death,  when  they 
came  into  the  possession  of  the  plaintiff  in  this  action ; 
that  said  fifteen  bonds  are  the  same  bonds  mentioned  in 
the  plaintiff's  complaint  and  were  at  all  the  times  men- 
tioned and  still  are  the  property  of  this  defendant ;  (2) 
that  in  June,  1866,  the  said  S.  C.  Parkhnrst  received  from 
the  defendant,  fifteen  bonds  of  the  Long  Dock  Co.  belong- 
ing to  the  defendant  worth  11,000  each,  which  bonds  or  the 
avails  thereof  he  was  to  nse  in  satisfying  a  mortgage  for 
$15,000  given  by  this  defendant  to  the  Union  Trust  Com- 
pany on  certain  real  property  situate  in  Wooster  street, 
in  the  city  of  New  York,  returning  the  surplus,  if  any,  to 
this  defendant ;  that  he  failed  to  do  so  and  thereafter  sold 
and  converted  the  said  bonds  to  his  own  use,  receiving 
therefor  at  least  $16,000 ;  that  with  the  avails  of  said 
fifteen  bonds  and  of  fifteen  other  bonds  worth  $15,000 
belonging  to  the  plaintiff,  which  he  had,  in  June,  1866, 
sold  and  converted  to  his  own  use,  he  in  the  months  of 
June,  July  and  August,  1866,  purchased  three  hundred 
shares  of  $100  each  of  the  stock  of  the  Ninth  National 
Ban*k  of  the  City  of  New  York,  which  stock  thereupon 
became  and  was  the  property  of  this  defendant,  and  which 
stock  the  said  Parkhurst  nevertheless  retained  and 
received  the  dividends  thereon,  which  were  paid  semi- 
annually at  the  rate  of  ten  per  cent,  per  annum  until  the 
time  of  his  death,  when  the  possession  of  two  hundred 
and  ninety-two  shares  of  said  stock  passed  to  the  plaintiff 
herein  and  she  continued  to  receive  the  dividends  thereon 
until  the  latter  part  of  the  year  1869,  when  they  were 
delivered  to  the  said  Theodore  Berdell  for  the  purposes 
stated  in  the  defendant's  former  answer,  and  that  said  two 
hundred  and  ninety-two  shares  of  stock  are  the  same 
shares  of  stock  as  are  mentioned  in  plaintiff's  complaint. 
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and  never  were  her  property  but  have  always  been  the 
property  of  this  defendant ;  (3)  that  in  Jnly,  1867,  the  last 
will  and  testament  of  said  S.  C.  Parkhurst,  was  duly  ad- 
mitted to  probate  by  the  Surrogate  of  New  York  county, 
whereby  this  plaintiff  was  appointed  the  sole  executrix  and 
sole  legatee  of  all  the  property  of  said  S.  C  Parkhurst,  de- 
ceased ;  (4)  that  from  time  to  time  since  the  year  1871,  down 
to  January  1,  ]  875,  the  defendant  gave  to  the  plaintiff^ 
promissory  notes,  varying  in  amount  from  $16,000  to  >34,- 
568.01,  in  which  notes  were  included  the  proceeds  of  the 
bonds  and  stocks  before  mentioned,  which  had  been  sold 
by  Theodore  Berdell,  and  that  at  the  time  of  the  making 
and  delivery  of  such  notes  this  defendant  was  ignorant  of 
the  facts  which  have  since  come  to  his  knowledge  as  to 
the  ownership  of  said  stocks  and  bonds,  and,  therefore, 
said  notes  did  not  and  do  not  represent  the  true  indebt- 
edness of  the  defendant  to  the  plaintiff ;  (5)  the  convey- 
ance by  the  defendant  and  his  wife,  Harriet  B.  Berdell 
on  January  15,  1870,  to  the  plaintiff  of  twenty  lots  of 
land  situate  in  the  city  of  Brooklyn  at  and  for  the 
price  of  $30,000  no  part  of  whichhas  been  paid;  (8)  that 
a  counterclaim  for  board,  room,  care,  use  of  horses  and 
carriages,  washing,  etc.,  furnished  by  the  defendant  to 
the  plaintiff,  between  April  15,  1867,  and  November  9, 
1875,  less  three  months  during  which  she  was  absent,  at 
the  rate  of  $1,000  per  year,  and  (7)  a  counter-claim  of 
$125  for  the  use  by  paintiff  of  a  cottage  belonging  to  the 
defendant  situate  at  Goshen,  N.  T.,  from  April,  1879,  to 
October  1,  1879. 

The  reply  to  these  counter-claims  was  practically  a 
general  denial.  The  action  was  duly  referred  for  hearing 
and  determination,  and,  upon  the  trial,  a  trust  deed  exe-^ 
cuted  by  the  defendant,  Robert  H.  Berdell,  to  Sylvester 
C.  Parkhurst,  the  husband  of  the  plaintiff,  dated  Decern* 
ber  12,  1862,  conveying  certain  real  property  to  said 
Parkhurst  in  trust  for  the  children  of  the  defendant,  was 
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put  in  evidence^  and  the  judgment-roll  in  an  action  brought 
by  one  Ambrose  S.  Murray,  a  judgment  creditor  of  this 
defendant,  which  adjudged,  among  other  things,  that  said 
trust  deed  had  never  been  delivered,  was  also  received  in 
evidence. 

After  the  trial  of  the  action  was  concluded,  but  before 
the  findings  of  the  referee  were  made,  Harriet  B.  Berdell, 
the  wife  of  the  defendant  Robert  H.  Berdell,  was  made  a 
party  defendant  upon  giving  a  stipulation  that  the  action 
should  be  submitted  to  the  referee  appointed  herein  on 
all  the  proceedings  and  evidence  already  had  before  him 
without  any  evidence  or  argument  on  the  part  of  said 
Harriet  R  BerdeU. 

The  referee  found  the  facts  substantially  as  alleged  in 
the  complaint,  determining,  among  the  other  things,  in  ad- 
dition to  or  amplification  of  its  averments,  that  Sylvester 
G.  Parkhurst,  the  husband  of  the  plaintiff,  died  at  the 
city  of  New  York  on  April  12,  1867,  possessing  as  owner 
in  his  own  right  the  stocks  and  bonds  described  in  the 
complaint,  and  fully  ehumerated  in  the  report ;  that  by 
his  last  will  and  testament,  which  was,  subsequent 
to  his  death  duly  proved  and  recorded,  he  bequeathed  the 
said  property  to  the  plaintiff  in  this  action,  and  she  suc- 
ceeded to  the  possession  thereof  and  became  its  owner 
and  holder  in  her  own  right;  that,  after  giving  his 
note  for  $16,000,  as  alleged  in  the  complaint,  the  de- 
fendant, Robert  H.  Berdell,  collected  the  interest  and 
dividends  on  the  bonds  and  stock  mentioned  in  said 
receipt,  and  from  time  to  time  as  she  required,  paid 
to  the  plaintiff  a  part  thereof,  and  on  January  1,  in  each 
and  every  year  thereafter,  excepting  January  1,  1871,  up 
to  and  including  January  1,  1875,  the  plaintiff  and  the  de- 
fendant had  an  account'mg  and  settlement,  in  which  the 
said  defendant  charged  himself  with  the  amount  of  the 
note  held  by  the  plaintiff  at  that  time  and  interest  there- 
on, and  also  with  the  dividends  of  the  other  securities  re- 
maining in  his  hands,  and  credited  himself  with  whatever 
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moneys  he  had  paid  to  or  for  the  plaintiff,  and  that,  for 
the  balance  thus  found  due  on  such  accounting  and  settle* 
2nent,^he  gave  her  his  note,  bearing  interest  and  payable 
on  demand ;  that  on  the  accounting  had  on  January  1, 
1875,  there  was  found  due  to  the  plaintiff^  over  and  above 
all  claims  of  the  defendant,  the  sum  of  $34,569.61,  which 
Bum,  with  interest  from  January  1, 1875,  is  still  due  and 
owing  to  the  plaintiff ;  that  said  securities  have  not  been 
returned  by  the  defendant  to  the  plaintiff,  but  that  he  has 
^^onverted  the  same  to  his  own  use ;  that  the  defendant, 
on  September  24,  1873,  and  again  on  February  16, 1874, 
executed  and  delivered  to  the  plaintiff  deeds  of  certain 
real  property  described  in  the  report  as  security  for  his 
said  indebtedness  to  her,  and  that  thereafter  on  or  about 
March  2,  1874,  the  plaintiff,  at  the  request  of  the  defend- 
ant and  without  any  consideration,  conveyed  said  property 
to  the  defendant's  wife,  Harriet  B.  Berdell,  and  her  deed 
was  thereafter,  on  December  16, 1876,  duly  recorded ;  that 
on  December  18,  1873,  the  defendant  and  his  wife  con- 
veyed to  the  plaintiff  certain  other  real  property  described 
in  the  repgrt,  by  deeds  which,  although  absolute  convey- 
ances upon  their  face,  were  intended  to  and  were  mort- 
gages, and  as  a  further  security  to  the  plaintiff  for  the 
indebtedness  of  the  defendant  to  her ;  that  the  plaintiff 
entered  into  the  possession  of  a  p9rtion  of  said  property, 
and  that  the  rental  value  thereof  is  $500  a  year,  which  sum 
should  be  allowed  to  the  defendant  as  an  off-set  against 
the  plaintiff's  claim ;  that  on  December  12,  1862,  an  in- 
strument purporting  to  be  a  deed  of  trust  was  executed 
by  the  defendant  to  Sylvester  C.  Parkhurst,  but  said  deed 
was  never  delivered  by  said  defendant  to  said  Parkhurst^ 
nor  was  it  intended  that  it  should  be,  nor  was  it  intended 
to  be  an  operative  instrument  or  to  be  carried  into  effect 
as  between  the  parties  to  it  or  as  between  them  or  either 
of  them  and  the  cestui  que  trust  named  therein ;  that  there 
was  no  agreement  on  the  part  of  the  plaintiff  to  pay  the 
defendant  for  board,  room,  care  and  the  use  of  horses. 
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carriages  and  washingy  etc.,  nor  is  the  plaintiff  indebted  to 
the  defendant  therefor,  nor  did  she  ever  live  in  the  family 
of  the  defendant,  eat  at  his  table,  or  lodge  in  his  house  as 
a  boarder  ;  that  plaintiff  is  not  indebted  to  the  defendant 
for  any  Long  Dock  Company  bonds,  nor  did  the  plaintiff's 
husband  Sylvester  C.  Parkhurst  ever  receive  any  Long 
Dock  Company  bonds  from  the  said  defendant ;  that  the 
defendant  did  not  convey  or  sell  to  the  plaintiff  property 
in  Brooklyn  for  the  consideration  of  $30,000  or  any  other 
consideration  whatever,  nor  did  she  ever  become  indebted 
to  him  in  any  sum  whatever  by  reason  of  such  sale,  and 
that  a  deed  of  said  lots  was  made  by  the  defendant  to  her 
without  her  knowledge  or  consent  and  was  never  delivered 
to  her. 

Numerous  requests  to  find  were  made  by  the  defend- 
ant, and  numerous  exceptions  to  the  referee's  report  and 
the  reception  of  evidence  taken. 

Judgment  was  directed  in  favor  of  plaintiff  and  against 
defendant  Bobert  H.  Berdell,  for  $125,620.80,  being 
the  value  of  the  securities  converted,  plus  the  amount 
found  due  plaintiff  on  the  accounting,  together  with  the 
sum  of  $3,216.61  costs,  and  the  mortgage  found  by  the  re- 
feree to  have  been  delivered  by  the  defendant  Berdell,  to 
the  plaintiff,  was  adjudged  to  have  been  made  and  de- 
livered as  in  the  complaint  set  forth,  and  declared  to  be 
an  absolute  and  subsisting  lien  upon  the  property  situate 
in  Goshen,  described  in  the  complaint. 

The  judgment  also  a:ljudged  that  the  two  pieces  of 
property  conveyed,  as  found  by  the  referee,  by  the  plaintiff 
to  said  Harriet  B.  Berdell  had  been  so  conveyed  by  the 
order  and  direction  of  the  defendant  Bobert  H.  Berdell,  and 
were  absolutely  the  property  of  said  Harriet  B.  BerdelL 

The  defendant  Bobert  H.  Berdell  duly  appealed  from 
the  judgment  entered  in  this  action,  and  stated  in  his 
notice  of  appeal  that  he  intended  to  bring  up  for  review 
on  such  appeal,  the  order  in  this  action  making  Harriet 
B.  Berdell  a  party  thereto. 
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The  general  term  affirmed  the  judgment  entered  upon 
the  report  of  the  referee,  and  the  said  defendant  thereupon 
took  this  appeal. 

Other  facts  appear  in  the  opinion. 

Calvin  Frosty  for  defendant  Bobert  H.  Berdell,  appe  1 
lant. 

S,  W.  FvU&rtm  {W.  &  8.  W.  JfvUeiion,  attorneys),  for 
plaintiff-respondent. 

Earl,  J. — ^A.  careful  scrutiny  of  the  record  satisfies  us 
that  there  was  sufficient  evidence  to  warrant  the  essen- 
tial findings  of  the  referee,  and  they,  haying  been 
[^]  affirmed  by  the  general  term,  must  remain  undis- 
turbed. The  facts  found  justified  the  relief  granted, 
and  it  is  incumbent  upon  us  now  only  to  consider  whether 
there  were  any  errors  committed  by  the  learned  referee 
in  his  rulings  during  the  progress  of  the  trial. "*" 

The  plaintiff  offered  in  eyidence  the  judgment-roll  in 
the  action  of  '^  Ambrose  S.  Murray  (suing  on  behalf  of 
himself  and  all  other  judgment-creditors  of  Bobert  H. 
Berdell  who  shall  come  in  and  seek  relief  by,  and  contri- 
bute to,  the  expenses  of  this  suit)  against  Bobert  H.  Ber- 
dell, Charles  P.  Berdell,  Mrs.  A.  Berdell,  Erastus  S. 
Spencer,  as  receiver  of  Bobert  H.  Berdell,  and  Eliza  W. 
Parkhurst."  The  defendant  objected  to  the  admissibility 
of  the  record  in  evidence  "  as  not  being  competent  testi- 
mony in  this  case  against  him,"  and  the  objection  was 
overruled  and  the  record  received  in  evidence. 

It  does  not  appear  for  what  purpose  the  record  was 
offered  and  received,  nor  was  any  particular  objection  to 
it  specified.  It  does  not  appear  what  use  the  referee  made 
of  it,  and  it  is  impossible  to  perceive  what,  if  any,  weight 
or  bearing  it  had  upon  his  determination.     There  was  no 

♦  See  Code  Civ,  Pro.  J  1337. 
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finding  in  reference  to  it,  and  none  was  requested.  The 
counsel  for  the  appellant  did  not,  in  his  argument  before 
us,  point  out  wherein  he  regarded  the  record  incompetent 
as  evidence  when  it  was  received,  and  we  are  unable  to  say 
that  it  was  incompetent  The  action  in  which  that  judg- 
ment was  rendered  was  brought,  among  other  things,  to 
set  aside  certain  conveyances  of,  and  liens  upon,  the  lands 
of  Robert  H.  Berdell  as  a  fraud  upon  his  creditors,  and 
among  other  things  the  court  found,  as  the  referee  found 
in  this  action,  that  certain  deeds  absolute  in  form,  given 
by  Berdell  to  Mrs.  Parkhurst,  were  subsisting  mortgages, 
and  that  he  was  indebted  to  her,  just  as  the  referee  found 
he  was  in  this  action,  and  that  he  gave  her  the  first  mort- 
gage for  $80,000  and  the  substituted  mortgage  upon  the 
Goshen  property  for  the  same  sum,  under  the  circumstan- 
ces and  upon  the  consideration  found  by  the  referee  in 
this  action,  and  it  was  found  and  adjudged  there  that  the 
trust  deed  for  the  benefit  of  his  children  had  never  been 
delivered  and  never  took  effect. 

Mrs.  Parkhurst  was  a  party  to  that  action,  and  there 
was  litigation  between  her  and  him  as  adverse  parties,  al- 
though both  of  them  were  defendants,  and,  therefore, 
£*]     whatever  was  adjudicated  as  between  them  estopped 
them  as  if  the  adjudication  had  been  made  in  an  ac- 
tion wherein  one  of  them  was  plaintiff  and  the  other  de- 
fendant   As  it  appears  to  have  been  material    to 
[*]     establish  in  this  action  some  of  the  matters  adjudi- 
cated in  that  in  favor  of  Mrs.  Parkhurst,  it  was  com- 
petent for  her  to  establish  them  by  the  judgment-roll 
introduced  in  evidence.   But  that  judgment  was  rendered 
in  September,  1878,  and  before  the  trial  of  this  action  an 
appeal  had  been  taken  to  the  general  term.     That  is  all 
that  appeared  upon  the  trial  of  this  action.    But  the 
n     appeal  did  not  suspend  the  operation  of  the  judgment 
as  an  estoppel.    The  records  of  our  court,  however, 
disclose  that  that  judgment  was  affirmed  at  the  general 
term,  and  upon  appeal  to  this  court  was  reversed  in  Octo- 
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ber,  1884,  on  the  ground  that,  as  matter  of  law,  upon  the 
undisputed  facts,  the  trust  deed  above  mentioned  was 
delivered  and  did  take  effect  (97  N.  Y.  13). 

Upon  the  argument  before  us  the  only  objection  speci- 
fied to  the  judgment-roll  as  evidence  was  that  the  judg- 
ment had  thus,  several  years  after  it  had  been  received 
[^]    in  evidence,  been  reversed.     But  such  an  objection  is 
not  available ;  it  does  not  appear  in  the  record  now 
before  us.     If  the  judgment-roll  was  competent  evidence 
when  received,  its  reception  was  not  rendered  erro- 
[*]     neous  by  the  subsequent  reversal  of  the  judgment* 
Notwithstanding  its  reversal  it  continued  in  this  ac- 
tion, to  have  the  same  effect  to  which  it  was  entitled  wHen 
received  in  evidence.    The  only  relief  a  party  against 
whom  a  judgment  which    has  been    subsequently 
[']     reversed,  has  thus  been  received  in  evidence  can  have 
is  to  move  on  that  fact  in  the  court  of  original  juris- 
diction for  a  new  trial,  and  then  the  court  can  in  the  exer- 
cise of  its  discretion  grant  or  refuse  a  new  trial  as  justice 
may  require. 

I  might  stop  here  upon  this  branch  of  the  case.  But 
the  learned  counsel  for  the  plaintiff  seems  to  admit  that 
the  judgment  in  that  action  has  ceased  by  its  reversal 
longer  to  have  any  effect ;  and  hence  I  ought  to  proceed 
further  and  show  that  the  receipt  of  the  judgment-roll  did. 
not  prejudice  the  defendant  We  are  still  confronted  with 
the  difficulty  to  determine  for  what  purpose  it  was  offered, 
and  what  effect,  if  any,  was  given  to  it  as  evidence.  But 
the  counsel  on  both  sides  seem  to  assume  that  it  was  in- 
troduced for  the  purpose  of  establishing  the  fact  that  the 
trust  deed  was  not  delivered  and  that  it  never  took  effect, 
and  I  will  proceed  upon  that  assumption. 

This  court  upon  the  appeal  in  the  other  case  did  not 
determine  that  BerdelFs  evidence  as  to  the  delivery  of ^ 
the  trust  deed  ought  to  have  been  credited,  but  that  the 
undisputed  facts  showed  in  law  a  delivery  ;   and  as  thc' 
facts  proved  in  this  case  as  to  the  delivery  of  that  deed. 
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were  subsfcantially  the  same  as  those  proved  in  that  case, 
we  must  assame  that  that  deed  was  delivered,  and  that  it 
had  operation  and  effect,  and  that  therefore  the  referee 
erred  in  his  conclusion  that  it  was  not  delivered.  We  are 
nevertheless,  upon  this  assumption,  of  opinion  that  the 
error  was  not  prejudicial  to  the  defendant. 

The  evidence  on  the  part  of  the  plaintiff  was  to  the 
effect  that  the  first  mortgage  of  $80,000  was  given  to 
secure  her,  as  found  by  the  referee.  The  evidence  on  the 
*  part;  of  the  defendant  was  to  the  effect  that  that  mortgage, 
although  made  to  her,  was  given  to  secure  his  son  Charles 
for  his  interest  in  the  trust  property  which  he  had  con- 
veyed and  used  for  his  own  benefit.  The  referee  wholly 
discredited  his  evidence,  and  found  upon  proof  greatly 
preponderating  that  it  was  given  for  the  purpose  claimed 
by  her.  In  view  of  all  the  evidence,  which  cannot  be 
particularized  here,  we  think  the  finding  of  the  referee 
as  to  that  mortgage  would  have  been  the  same  if  he  had 
also  found  as  matter  of  law  that  the  trust  deed  had  actu- 
ally been  delivered.  But  still  further,  he  testified  that  he 
never  promised  to  give  and  never  gave  the  substituted 
mortgage,  and  denied  all  plaintiffs  evidence  in  reference 
thereto. 

The  referee  wholly  discredited  this  evidence,  and  found 
that  the  mortgage  was  given  as  claimed  by  the  plaintiff, 
and  that  the  mortgage  rests  wholly  upon  the  evidence 
furnished  in  her  behall  The  defendant  makes  no  claim 
or  pretense  that  that  mortgage  was  executed  for  the  bene- 
fit of  his  son,  or  that  it  had  any  connection  with  or  rela- 
tion to  the  trust  deed.  He  denies  its  existence,  and  if  it 
had  existence,  it  must  have  been  made  for  the  pur- 
[']  pose  testified  to  by  her.  We  can,  therefore,  see  no 
reason  for  saying  upon  any  view  of  the  case  that  this 
judgment  ought  to  be  reversed  on  account  of  the  reception 
of  the  judgment-roll  in  evidence,  or  of  the  finding  of  the 
referee  complained  of. 

During  the  progress  of  the  trial  Mrs.  Berdell,  the  wife 
Veil.  XV.— 24 
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of  the  defendant,  npon  the  examination  of  plaintiff's  coun- 
sel, gave  evidence  as  to  conversations  with  him  when 
[•]     they  were  alone,  as  to  plaintiff's  securities,  taken  by 
him,  his  obligation  to  her  for  the  same,  and  his  prom- 
ise to  secure  her  therefor.    She  was  cross-examined  by 
his  counsel  as  to  the  same  conversations,  and  then,  after 
the  answers  had  been  taken,  his  counsel,  having  previ- 
ously made  no  objection  to  the  evidence,  moved  to  strike 
it  out  on  the  ground  that  the  conversations  were  confi- 
dential commimications,  and  prohibited  under  section 
831  of  the  Code.   The  motion  was  denied,  and  this  is  now 
complained  of  as  error.     It  is  a  complete  answer  to  this 
exception  that  the   objection  came   too  late.     The 
["]    defendant  could  not  lie  by,   tacitly  consent  to  the 
examination,  and  take  his  chances  as  to  the  evidence, 
and,  when  it  proved  unsatisfactory  to  him,  complain  of  its 
admissibility  (Quin  v.  Llo-vd,  41  N.    T.  349  ;   Miller  v. 
Montgomery,  78  Id.  282). 

But  if  the  objection  to  the  evidence  had  been  timely, 
it  would  not  have  been  available.  The  section  of  the 
Code  referred  to,  forbids  not  all  communications  between 
husband  and  wife,  but  only  confidential  communications. 
What  are  confidential  communications  within  the  mean- 
ing of  the  section  ?  Clearly  not  all  communications 
["]  made  between  husband  and  wife  when  alone.  If 
such  had  been  the  meaning,  it  would  have  been  so 
provided  in  general  and  simple  terms.  They  are  such 
communications  as  are  expressly  made  confidential,  or 
such  as  are  of  a  confidential  nature,  or  induced  by  the 
marital  relation.  The  conversations  with  her  husband, 
testified  to  by  Mrs.  Berdell,  cannot  be  excluded  by  the 
application  of  any  of  these  tests.  They  were  ordinary 
conversations  relating  to  matters  of  business,  which  there 
is  no  reason  to  suppose  he  would  have  been  unwilling  to 
hold  in  the  presence  of  any  person.  There  was,  therefore, 
no  violation  of  the  section  of  the  Code  cited. 

We  have  now  noticed  the  principal  objections  relied 
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upon  by  the  defendant.     Others  were  argued,  and  we 
have  given  them  carefal  consideration.  It  is  sufficient 

£"]   to  saj  of  them  that  we  do  aot  find  in  them  any  occa- 
sion for  the  reversal  of  this  judgment 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 


SPERB,  Jb.,  as  Administeatob,  etc.,  of  Dunspauqh, 
Deceased,  Respondent,  v.  McCOUN,  Jr.,  Impleaded, 

ETC.,  APPELTJiNT. 

CouBT  OF  Appeals,  October,  1888. 
§§  2603,  2606,  2607,  2609. 

Administrator's  bond — action  on  by  one  of  two  administrators — defenses. 

A  surrogate  who  hBB  properly  revoked  letters  of  administration 
issued  to  one  of  two  administrators,  may,  upon  the  petition  of  the 
sarviying  administator,  compel  the  removed  administrator  to 
account  for,  and  deliver  over  to  the  petitioner,  the  funds  of  the 
estate  which  he  has  received. 

"Where  a  decree  has  been  made  removing  one  of  two  administrators, 
and  directing  the  payment  and  delivery  by  the  one  removed  to  the 
surviving  administrator,  of  funds  which  have  come  into  the  hands 
of  the  former,  and  an  execution  issued  upou  such  decree  has  been 
returned  unsatisfied,  the  surviving  admimstrator  is  authorized 
by  Code  of  Civil  Procedure,  section  2607,  to  maintain  an  action 
upon  tiie  official  bond  given  by  the  two  administrators  jointly,  to 
recover  the  amount  decreed  to  be  due  from  the  removed  admin- 
istrator. Such  action  is  also  authorized  by  section  2609  of  the 
Code  of  Civil  Procedure,  the  surviving  administrator  in  his  repre- 
sentative capacity,  being  the  person  aggrieved,  and  upon  that 
theory  entitled  to  maintain  the  action. 

Jxl  such  a  case  it  is  not  important  to  determine  the  precise  relation 
the  surviving  administrator  individually  as  one  of  the  principals 
in  the  bond,  bears  to  the  sureties  therein  in  reference  to  the 


I 


372  CIVIL  PBOCEDURE  REPORTa 

Sperb  V,  MoCoun.* 

default  of  the  removed  adminiBtrator;  bnt  aasuming,  as  most  fibT- 
orable  to  the  sureties  in  such  bond,  that  the  surriying  adminis- 
trator, as  one  of  the  principals,  will  be  bound  to  indemnify  the 
sureties  for  any  sum  whidh  may  be  recovered  against  them 
thereon,  he,  in  his  official  capacity,  representing  the  estate,  can 
nevertheless  maintain  the  action. 

As  against  an  administrator  suing  in  his  representative  capacity  the 
defendant  cannot  set  up  as  a  bar  to  the  action  any  counter-claim 
or  defense  which  he  has  against  the  plaintiff  as  an  individual. 

A  surety  on  a  bond  given  by  two  administrators  jointly  is  bound  to 
answer  for  the  default  of  one  of  such  administrators,  so  that  the 
money  misappropriated  may  be  made  good  to  the  estate»  and  after 
he,  as  surety,  has  paid,  he  may  take  his  remedy,  if  he  has  any, 
against  the  other  administrator  individually,  as  one  of  the  prin- 
cipals for  indemnity.  In  that  way  the  estate  will  be  protected  by 
the  bond,  and  the  surety  as  such  will  have  all  the  indemniiy 
which  the  law  gives  him. 

Boyle  V,  St.  John  (28  Hun,  454),  followed ;  Nanz  v,  Oakley  (87  IcL 
496).  distinguished. 

{Decided  Od'jber  26. 1888.) 

Appeal  by  defendant  from  a  judgment  of  the  general 
term  of  the  supreme  court  in  the  second  department, 
affirming  a  judgment  in  favor  of  the  plaintiff  and  ag&inst 
the  defendant,  and  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  plaintiff,  as  surviving 
administrator  of  the  goods,  etc.,  of  Gilbert  Dunspaugh, 
deceased,  to  recover  from  the  defendants  the  sum  of 
$1,434.16,  with  interest  from  January  28,  1886. 

The  complaint  alleged  that  on  July  18,  1883,  the 
plaintiff's  decedent,  who  was  then  an  inhabitant  and  resi- 
dent of  Sands'  Point,  in  the  county  of  Queens,  died  intes- 
tate ;  that,  on  November  12,  1883,  the  plaintiff  and  one 
Burton  T.  Beach  were  duly  appointed  by  the  surrogate  of 
Queens  county,  administrators  of  the  goods,  chattels  and 
credits  of  said  decedent,  and  duly  qualified  as  such,  and 
received  letters  of  administration ;  that,  on  or  about  No- 
vember 9, 1882,  the  defendants  Henry  T.  McCoun,  Jr.,  and 
Benjamin  O.  Mitchell,  as  sureties,  together  with  the  plaint- 
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iff  and  said  Burton  T.  Beach,  made,  executed,  and  there- 
after delivered  to  the  surrogate  of  Queens  county,  who 
approved  the  same,  a  bond  in  writing  under  their  hands 
and  seals,  whereby  they  bound  themselves  jointly  and 
severally  to  the  people  of  the  State  of  New  York,  in  the 
penalty  of  |4,000,  conditioned  that  if  the  plaintiff  herein 
and  the  said  Burton  T.  Beach  should  faithfully  execute 
the  trust  reposed  in  them  as  such  administrators,  and 
should  obey  all  the  orders  of  the  surrogate  of  Queens 
county  touching  the  administration  of  the  estate  com- 
mitted to  them,  this  obligation  should  be  void,  otherwise 
to  remain  in  full  force  and  effect ;  that,  on  November  2, 

1885,  the  said  Burton  T.  Beach  was,  by  order  of  the  surro- 
gate of  Queens  county,  duly  removed  as  administrator  of 
the  goods,  chattels  and  credits  of  the  said  decedent,  and  the 
letters  of  administration  theretofore  issued  to  him,  revoked; 
and  that  thereupon  this  plaintiff  became  and  now  is  the 
sole  administrator  of  said  estate ;  that  said  Beci.ch,  while 
such  administrator  as  aforesaid,  and  acting  in  that  capa- 
city collected  the  assets  of  the  said  estate,  wasted  or  con- 
verted the  same  to  his  own  use,  and  absconded  from  the 
State ;  that  thereafter,  on  December  8, 188o,  a  citation . 
was  duly  issued  pursuant  to  an  order  or  decree  of  the 
surrogate  of  Queens  county,  requiring  the  said  Burton 
T*  Beach  to  appear  before  said  surrogate  on  January  ^, 

1886,  and  render  an  account  of  his  proceedings  as  such 
administrator;  and  that  on  said  day  such  proceedings 
were  had  upon  the  default  and  failure  of  said  Beach  to 
appear,  and  upon  due  proofs  of  service  of  said  citation 
and  of  the  amount  of  the  assets  mismanaged  or  appropri- 
ated to  his  own  use  by  said  Beach,  that  the  said  surro- 
gate adjudged  and  decreed  by  a  decree  duly  made  on 
January  28, 1886,  that  said  Beach  as  such  administrator 
had  in  his  hands,  of  the  estate  of  the  said  decedent,  a  bal- 
ance of  $1,332.66,  and  also  directed  the  said  Beach  to  pay 
to  the  plaintiff  the  said  sum,  together  with  $101.50  costs 
and  disbursements,  amounting  in  all  to  $1,43416 ;  that 
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said  Beach  has  failed  to  obey  the  said  order  and  has  not 
paid  such  sum  or  any  part  thereof ;  that  certificates  of 
said  decree,  made  by  said  surrogate  as  provided  by 
statute,  were  on  February  10,  1886,  duly  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York, 
where  said  Beach  last  had  his  place  of  business,  and  were 
*  also,  on  January  28,  1886,  duly  filed  in  the  office  of  the 
clerk  of  the  county  of  Kings,  where  said  Beach  last 
resided,  and  also,  on  February  11,  1886,  duly  filed  in  the 
office  of  the  clerk  of  the  county  of  Queens,  in  which  said 
proceedings  were  taken ;  and  that  such  certificates  were 
on  said  dates  duly  docketed  in  the  offices  of  the  clerks  of 
the  said  counties,  and  thereupon  executions  were  duly 
issued  on  said  decrees  to  the  sheriffs  of  the  counties  of 
New  York,  Kings  and  Queens,  all  of  which  executions 
have  been  returned  by  said  sheriffs  wholly  unsatisfied ; 
that,  on  June  10, 1886,  the  surrogate  of  Queens  county, 
by  an  order  then  duly  made,  assigned  said  bond  to  this^ 
plaintiff  to  the  end  that  payment  of  said  amount  might  be 
enforced  and  also  gave  this  plaintiff  leave  to  sue. 

The  answer  of  the  defendant  McCoun  admitted  the 
death  of  the  plaintiff's  intestate,  the  appointment  of  the 
administrators,  their  qualification,  the  execution  of  the 
bond,  and  denied,  either  absolutely  or  by  a  denial  of 
knowledge  or  information  sufficient  to  form  a  belief,  all 
the  other  allegations  of  the  complaint.  Upon  the  issues 
thus  raised,  the  case,  on  October  8, 1886,  came  on  for  trial 
at  a  circuit  of  the  supreme  court,  held  in  Kings  county. 
The  plaintiff  gave  evidence  to  sustain  the  allegations  of 
the  complaint,  and  rested,  and  the  defendant  thereupon 
moved  to  dismiss  the  complaint,  on  the  grounds  (1)  that 
the  plaintiff  had  not  proved  a  cause  of  action  against  the 
defendant  McCoun ;  (2)  that  the  plaintiff  had  sued  both 
the  defendants  Mitchell  and  McOoun,  and  it  appeared  thai 
the  defendant  Mitchell  had  not  been  served  with  process- 
and  does  not  appear  in  the  action ;  (3)  the  plaintiff,  him- 
self a  party  to  the  bond,  is  suing  to  collect  it  from  another 


«  t 


CIVIL  PBOCEDUKE  REPORTS.  375 

Sperb  V.  McConn. 


party  to  the  same  bond ;  and  (4)  the  plaintiff  is  a  principal 
on  the  bond  and  cannot  sue  the  defendant  who  is  a  surety 
thereon.  This  motion  was  denied,  and  the  defendant's 
attorney  duly  excepted  and  moved  the  court  to  direct  a 
verdict  for  the  defendant  for  the  same  reasons. 

This  motion  was  also  denied,  and  exceptions  duly 
taken,  and  upon  motion  of  the  plaintiff  the  court  directed 
a  verdict  in  &vor  of  the  plaintiff  against  the  defendant 
for  the  amount  demanded  in  the  complaint,  to  which  the 
defendant  duly  excepted,  and,  after  the  entry  of  the  ver« 
diet,  moved,  upon  all  the  grounds  stated  in  section  999  of 
the  Code  of  Civil  Procedure,  for  a  new  trial.  From  the 
judgment  entered  upon  the  verdict,  and  from  the  order 
denying  the  motion  for  a  new  trial,  the  defendant  ap- 
pealed to  the  general  term  of  the  supreme  court  in  the 
second  department,  which,  without  writing  any  opinion, 
aflSirmed  the  judgment  of  the  special  term. 

The  defendant  thereupon  took  this  appeal. 

L,  H,  Amcldy  for  defendant-appellant. 

Treating  the  claim  as  an  asset  of  the  estate,  the  title 
to  it  vested  in  the  respondent,  if  it  vested  in  him  at  all,  in 
his  individual  capacity    (Thompson  v.  Whitmarsh,  100 

N.  Y.  35 ;  Schmittler  v.  Simmon,  101  7(7.  554 ) 

If  then  the  cause  of  action  contained  in  the  complaint 
vested  in  the  respondent,  it  is  as  an  individual  that  he 
must  be  treated,  and  any  proper  counter-claim  or  set  off 
against  him  individually  in  favor  of  the  appellant  can  be 
set  up  in  this  action.     Thompson  v.  Whitmarsh,  supra. 

Between  the  surety  and  a  principal  there  is 

no  privity  of  contract,  for  the  surety  contracts  with  the 
creditor.  A  cause  of  action  cannot  exist  in  the  principal 
against  his  surety ;  they  are  necessarily,  by  their  plain 
obligation,  arrayed  on  the  same  side  of  a  controversy 
based  upon  a  breach  of  the  condition  of  the  bond.  Nanz 
V.  Oakley,  37  Hun,  495.  ...  ut  if  the  court  should 
decide  that  the  Code  of  Civil  Procedure  was  intended  to 
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and  did  give  the  respbndent  the  right  to  maintain  an 
action  upon  the  bond  in  his  representative  capacity,  it 
nevertheless  follows  that,  if  the  appellant  is  compelled  to 
pay  the  judgment,  he  can  at  once  recover  from  the  respond- 
ent the  amount  he  is  thus  compelled  to  pay.  Nanz  v. 
Oakley,  supra  ;  Overton  v,  Woodson,  17  Mo.  453  ;  Moore 
V.  State,  49  Id.  658 ;  Brague  v.  Clark,  5  Fich  96  ;  Babcock 
V.  Hubbard,  2  Conn.  536.  .  .  .  The  rule  is,  that  when 
the  circumstances  of  the  litigating  parties  are  such  that 
on  changing  the  relative  positions  of  plaintiff  and  defend- 
ant, the  recovery  of  each  would  be  equal  in  amount,  the 
law  will  consider  one  claim  as  extinguishing  the  other 
Broom* 8  Maxima ^  5th  Am.  ed.  marg.  page  309,  and  cases 
cited. 

The  following  cases  are  not  against  the  appellant : 
Rowe  V,  Parsons,  6  Ilun,  388;  People  -v.  Downing,  2 
Sandf.  81. 

William  Henry  Arrvoux  and  Edward  3IarsJial  Grout 
{Amoux,  Bitch  (fi  Woodfordy  attorneys),  for  plaintiff-respon- 
dent 

The  court  properly  refused  to  dismiss  the  complaint 
upon  the  fourth  ground  assigned  by  the  defendant,  and 
which  is  the  vital  point  in  his  case, — ^namely,  because  the 
plaintiff  is  principal  and  cannot  sue  his  own  surety.  Code 

Civ.  Pro.  §§  2605,  2607 A  cause  of  action  exists 

in  favor  of  the  estate  against  the  defendant  McCoun,  for  the 

breach  of  the  bond  by  Beach's  default A  default 

of  either  principal  creates  a  breach  in  the  bond  and  a 
liability  of  the  sureties.  People  v.  Downing,  4:  Sandf.  189; 
Brewster  v.  Balch,  41  N.  Y.  Super.  [9  J.  tfc  S.]  63  .  .  .  . 
In  Scofield  v.  Adriance,  1  Derti.  196,  it  is  held  that  where  no 
successor  to  the  removed  officer  had  been  appointed, 
leave  to  sue  must  be  procured  before  a  **  person 
aggrieved  "  may  maintain  an  action  upon  such  an  official 
bond ;  and  in  Spencer  r.  Popham,  6  Bed/.  425,  it  was  held, 
where  a  legatee  prosecuted  he  could  not  compel  delivery 
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of  the  property  to  himself,  but  only  to  the  court,  to  a 
successor  in  office,  or  to  such  other  person  as  is  author- 
ized by  law  to  receive  it  (§  2603),  in  order  that  it  may  be 
properly  administered,  and  that  all  other  claims,  as  well 
as  his  own,  may  be  taken  into  consideratioi^  and  provided 
for.  Consequently,  if  defendant's  contention  should  pre- 
vail, one  of  two  results  must  follow :  either  a  person 
aggrieved  may  maintain  this  action  when  duly  authorized, 
and  have  the  money  paid  to  the  plaintiff,  or  no  one  can 
act  in  the  matter  for  the  protection  of  the  estate  so  long 
as  plaintiff  lives,  but  on  his  death  such  aggrieved  person 
or  successor  may.  It  seems,  therefore,  to  be  the  intent  of 
the  statute  that  while  the  administrator  lives  he  can  exer- 
cise every  right  that  an  aggrieved  person  under  any  cir- 
cumstances could The  estate  is  entitled  to  a 

judgment  for  the  whole  default,  and  the  court  properly 
granted  the  motion  for  judgment  made  by  plaintiff.  .... 
Boyle  V.  St  John,  28  Hint,  454  The  plaintiff  in  this 
action  is  not,  as  such  plaintiff,  the  same  person  in  law  as 
the  person  who  executed  the  bond,  and  a  claim  against 
the  individual  cannot  be  offset  or  counter-claimed  against 
the  representative.  People  v.  Downing,  4  Sand/.  189 ; 
Code  Civ.  Pro.  §  502,  subd.  3. 

Eabl,  J. — ^It  is  not  questioned  that  the  surrogate  had 
power  to  revoke  the  letters  of  administration  issued  to 
Beach,  and  we  are  of  opinion  that  the  other  proceedings 
in  the  surrogate's  court  were  regular  and  valid.  Under 
sections  £603  and  2606  of  the  Code,  the  surrogate  had 
authority,  upon  the  petition  of  the  plaintiff  as  surviving 
administrator,  to  compel  Beach  to  account  for  and  deliver 
over  the  funds  of  the  estate  which  he  had  received,  to  the 
plaintiff. 

The  decree  for  the  payment  and  delivery  of  the  fund 
to  the  plaintiff  having  been  made,  and  executions  upon 
the  decree  having  been  returned  unsatisfied,  he  was 
authorized  by  section  2607  of  the  Code  to  maintain  an 
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action  upon  the  official  bond  to  recover  the  sum  thua 
decreed  to  be  paid  to  him.  If  necessary  for  the  main- 
tenance of  this  action,  we  think  the  provisions  of  section. 
2609  conld  also  be  invoked  in  plaintiff's  favor.  Within 
the  meaning  of  that  section,  he,  in  his  representative 
capacity,  is  a  person  aggrieved,  and  upon  that  theory^ 
could  maintain  this  action. 

We  do  not  deem  it  important  now  to  determine  the 
precise  relation  which  the  plaintiff  individually,  as  one  of 
the  principals  in  the  bond,  bore  to  the  sureties  in  refer- 
ence to  the  default  of  Beach.  We  will  assume,  as  most 
favorable  to  the  appellant,  what  has  apparently  been 
decided  in  some  cases,  that  he,  as  one  of  the  principals,, 
will  be  bound  to  indemnify  the  appellant  for  any  sum 
which  may  be  recovered  against  him  on  account  of  the 
default  of  Bsach  (Babcock  v,  Hubbard,  2  Oarni,  536 ;  Bra- 
zier V,  Clark,  5  Piclc.  96 ;  Overton  v.  Woodson,  17  Mo. 
455) ;  and  yet  we  are  of  opinion  that,  as  administrator,, 
representing  the  estate,  he  can  maintain  this  action.  Aa 
against  the  plaintiff  suing  in  his  representative  capacity 
the  defendant  cannot  set  up  as  a  bar  to  the  action,  any 
counter-claim  or  defense  which  he  has  against  him,  as  an 
individual.  As  surety,  the  defendant  is  bound  to  answer 
for  the  default  of  Beach,  so  that  the  money  misappropri- 
ated may  be  made  good  to  the  estate  ;  and  after  he  has 
paid,  as  surety,  he  may  take  his  remedy,  if  he  has  any,, 
against  the  plaintiff  individually,  as  one  of  his  principals 
for  indemnity.  In  this  way  the  estate  will  be  protected 
by  the  bond,  and  the  defendant  as  surety,  will  have  all 
the  indemnity  which  the  law  gives  him.  And  so  it  was 
held  in  Boyle  v,  St.  John,  28  Hun,  454. 

The  case  of  Nanz  v.  Oakley  (37  Hun^  495),  is  not  in 
conflict  with  the  base  of  Boyle  v.  St.  John.  In  that  case 
the  decree  of  the  surrogat3  directed  the  defaulting  co-ad- 
ministratorto  pay  moneymisappropriatedby  him  to  the  ad- 
ministrator of  his  co-administrator,  and  that  administrator 
assigned  the  claim  to  tlie  plaintiff  in  the  action,  and  there 
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it  was  held  that  the  action  was,  in  effect,  one  brought  bj 
A  principal  against  his  own  surety,  to  recover  damages 
for  the  wrongful  act  of  his  co-principal,  and  that  the 
action  could  not  be  maintained.  The  case  was  as  if  this 
plaintiff  had  instituted  this  action  as  an  indiyidual,  to 
whom  the  defaulting  administrator  had  been  ordered  to 
make  payment  as  the  party  aggrieved ;  and,  as  we  have 
stated,  if  the  action  had  beeii  of  that  character,  it  could 
not  have  been  maintained. 

We,  therefore,  see  no  reason  to  doubt  that  this  case 
was  properly  disposed  of  in  the  courts  below  and  that 
the  'udgment  should  be  affirmed,  with  costs. 

All  concurred. 


PEOPLE  ex   rd,  THE  VILLAQE   OF  FULTON, 

Respondent,  v.  BOARD  OF  SUPERVISORS 

OF  THE  COUNTY  OF   OSWEGO, 

Appellant. 

SUPBEME    CSOUBT,    FoUBTH     DePABTMENT,     GeNEBAL    TeBH^ 

NoVEMBEBy   1888. 

§§  1999,  2067  et  seq.,  2075. 

Mandamus — when  motion  to  quash  not  proper — Saturdiiy  ?iai/-holtday — 

wJien  service  of  paper  upon,  proper. 

An  objeotion  to  a  writ  of  mandamtis  on  the  ground  that  the  writ 
was  not  the  relator's  proper  remedy  and  that  he  had  another 
legal  remedy,  cannot  be  taken  by  a  motion  to  set  aside  the  writ» 
bnt  such  question  should  be  raised  bj  a  return  to  the  writ  or  by 
a  demurrer,  as  provided  in  Code  of  Civil  Procedure,  section  2076. 

The  statute  (Laws  1887.  chap.  289,  as  amending  Laws  of  1875,  chap. 
27,  as  amended  by  Laws  of  1881,  chap.  80),— providing  for  the 
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Teofle  ex  r«/.  Tillage  of  Fulton  r.  SnperruoiB  €ft  Oraego. 

BtAuxdBj  hM-hobdmy, — i»  not  broad  enoo^  in  its  pvoUbilkM 
of  the  tEBnaaetkm  of  bnaineas  in  pabiic  offices  of  this  States  or 
ooontiee  of  this  State,  to  prevent  the  aerrioe  of  proeeas  or  p^ten 
on  Satoxdaj  after  twelre  o'clock  noon  ;  nor  it  was  the  intenlioiL 
or  purpose  of  snch  statote  to  prc^iihit  snch  service. 

People  V.  Keamej  (47  Him,  129} ;  Nichols  r.  Kelsej  (13  X.  F.  Civ. 
Pro.  154; ;  Fries  v,  Coni(13JL  152;  ;  followed. 

An  sUemative  writ  of  mandamos,  where  it  is  grsnted  withont  notioe^ 
maj  properiy  be  granted  at  an  adjourned  special  tezm,  — L  e^  a 
special  teim  adjonmed  to  a  judge's  chambers, — bnt  it  9eem»,  thai 
it  ahonld  not  be  granted  npon  notice  at  snch  a  term. 

A  motion,  which  maj  properl j  be  made  at  any  special  term,  can, 
where  no  notice  is  required,  be  made  at  a  properij  adjourned 
special  term. 

Hatter  of  Wadlej  (29  Hun,  12),  followed. 

{DcddefJ  NovcTnber,  1888.) 

Appeal  bj  defendant  from  an  order  denying  a  motion 
to  vacate  an  alternative  writ  of  mandamus. 


On  December  31,  1887,  an  alternative  writ  of  man- 
damns  was  granted  upon  the  relation  of  the  village  of 
Fulton,  requiring  the  supervisors  of  the  county  of  Oswego . 
to  pajr  said  village,  expenses  incurred  in  maintaining  a 
jail  in  the  village  of  Fulton,  or  show  cause  why  a  peremp- 
toiy  mandamns  should  not  be  granted,  requiring  the  8aid 
board  so  to  do.  This  alternative  mandamus  was  granted 
at  an  adjourned  special  term  of  the  supreme  court  in  said 
county,  held  in  the  justice's  chambers  in  the  city  of 
Oswego,  and  the  board  of  supervisors  of  Oswego  county 
moved  to  vacate  the  said  alternative  writ  of  mandamus 
upon  the  grounds,  (1)  that  the  papers  herein  were  served 
on  a  half-holiday  ;  (2)  that  the  writ  or  order  of  mandamus 
herein  applied  for,  was  made,  issued  and  granted  at  an 
adjourned  special  term  of  the  court ;  (3)  that  the  man- 
damus herein  was  not,  and  a  mandamus  is  not  the  rela- 
tor's proper  remedy ;  (4)  that  the  relator  had  another 
legal  remedy. 
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■ 

The  court,  at  special  term,  denied  this  motion,  and  the 
respondents  in  the  mandamns  took  this  appeal. 

TVhUney  (k  Whitney y  for  defendant-appellant. 

Mead  <Jk  Stranahan,  for  plaintiff-respondent. 

*'  A  motion  to  quash  or  set  aside  the  writ  is  founded 
upon  some  irregularity  or  defect  in  the  writ,  or  procedure 
anterior  thereto."  People  v,  Collins,  19  Wend.  56 ;  Com- 
mercial Bank  of  Albany  v.  Canal  Commissioners,  10  Id.  25 ; 
People  ex  reL  Blacksmith  v.  Tracy,  1  Hotv.  Pr.  186  .... 
*'The  motion  gives  the  defendant  the  benefit  of  a  demur- 
rer without  resorting  to  that  plea,  since  it  is  in  the 
nature  of  a  demurrer  and  admits  the  truth  of  the  matters 
alleged."  People  v.  Supervisors  of  Ulster,  32  Barh.  473, 
'<  The  motion  to  quash  a  writ  of  mandamus  is  in  the 
nature  of  a  demurrer,  and  pro  hoc  vixxe  admits  the  facts 
recited  in  the  writ."    People  ex  reL  Bamet  v\  College  of 

Physicians,  7  Hoio.  Pr.  290 It  was  proper  to 

grant  the  order  upon  which  the  writ  of  mandamus  was 
issued,  at  an  adjourned  special  term  of'  this  court.  Code 
Civ.  Pro.  §  2068 ;  Matter  of  Wadley,  29  Hun,  12;  People 
ex  rd^  Mayor,  &c.  of  New  York  v.  Nichols,  79  N.  Y.  582 ; 
Boegler  v.  Eppley^  40  Sun,  524;  Johnson  v.  Adams' 
Tobacco  Co.,  14  Hun^  89.  *^  In  doubtful  cases  the  court 
will  not  determine,  on  the  motion,  whether  the  writ  lies 
or  not,  but  let  the  mandamus  go,  that  the  matter  may 
come  before  them  on  the  return."  Bamet  v.  College  of 
Physicians  and  Surgeons,  7  Hoto.  Pr.  290.  **  The  coui't  will 
not  try  issues  involved  in  an  action  on  a  mere  motion." 
Whitcomb  v.  Fowle,  7  Abb.  N.  C.  295.  "  On  a  motion  to 
vacate,  noticed  on  the  ground  of  irregularity  merely,  the 
mover  is  not  entitled  to  appeal  to  the  favor  of  the  court 
on  the  merits."  Asinari  v.  Volkening,  2  Abb.  N.  C.  454. 
**  An  alternative  writ  of  mandamus  cannot  be  quashed,  or 
set  aside  upon  motion,  for  any  matter  involving  the  mer- 
its."   See  Code  Civ.  Pro.  §  2075. 
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Mabun,  J. — ^This  was  an  appeal  from  an  order  deny- 
ing the, appellant's  motion  to  yacate  and  set  aside  an  alter- 
native writ  of  mandamus  issued  upon  an  order  made  at  an 
adjourned  special  term  of  this  court,  held  in  the  county 
of  Oswego.  The  motion  was  based  on  the  grounds :  *'  First, 
that  the  papers  herein  were  served  on  a  half-holiday; 
Second,  that  the  writ  or  order  of  mandamus  herein  was 
applied  for,  mode  and  granted  at  an  adjourned  special 
term  of  this  court ;  Third,  the  mandamus  herein  was  not, 
and  a  mandamus  is  not,  the  relator's  proper  remedy ; 
Fourth,  the  relator  had  another  legal  remedy." 

The  writ  required  the  appellant  to  vacate  the  former 
audit  of  the  relator's  claim,  and  audit,  allow,  provide  for 
the  payment  and  pay  the  claim  of  the  relator  in  full,  or  to 
show  cause  to  the  contrary,  &c.  It  does  not  appear  that 
any  return  or  demurrer  to  this  writ  has  been  filed*  One 
of  the  questions  presented  is  whether  the  appellant  could, 
upon  a  motion  to  set  aside  the  relator's  writ,  avail  itself 
of  the  objection  that  mandamus  was  not  the  relator's 
proper  remedy,  or  that  it  had  another  legal  remedy.  Sec- 
tion 2075  of  tiie  Code  of  Civil  Procedure  provides,  "  An 
alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion  for  any  matter  involving  the  merits." 
This  is  the  mandate  of  the  statute.  The  question  pre- 
sented by  those  two  grounds  of  the  appellant's  motion 
was  whether,  upon  the  facts  stated  in  the  writ,  the  relator 
was  entitled  to  the  relief  demanded.  That  question 
involved  the  merits  of  this  action.  Whether  mandamus 
was  a  proper  remedy,  and  whether  the  relator  had  another 
legal  remedy,  were,  we  think,  questions  that  should  have 
been  raised  by  a  return  to  the  writ,  or  by  a  demurrer,  as 
provided  for  by  section  2076  of  the  Code  of  Civil  Proce- 
dure, and  not  by  motion.* 

This  leads  us  to  examine  the  other  grounds  of  this 
motion. 


*  See  People  v.  N.  Y.  Central  &  H.  B.  R.  R.    Co.,  8  iV.   F.  Civ. 
Fro.  11 ;  rev'g  S.  C.  2  Id.  82. 
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First  then,  should  the  writ  have  been  vacated  1t>ecaase 
the  papers  and  writ  were  served  on  Saturday  after  twelve 
o'clock  M.  ?  The  statute  (Laws  1887,  ch.  289,  amending 
chapter  27,  Laws  1875,  as  amended  bj  chapter  30,  Laws 
1881),  which  makes  Saturday  afternoon  a  half-holiday, 
provides,  **  The  ....  half-holidays  aforesaid  shall 
he  considered  as  the  first  day  of  the  week — commonly 
called  Sunday — and  as  public  ....  half-holidays 
for  all  purposes  whatsoever  as  regards  tlte  transaction  of 
btisiness  in  the  public  (^ces  of  this  State,  or  counties  of  this 
Stoic''  In  the  case  of  the  People  v.  Kearney  (47  Huny 
129),  this  court  had  occasion  to  examine  that  statute,  and 
it  was  there  held  that  the  statute  did  not  prohibit  the 
holding  of  courts  on  Saturday  afternoon.  As  was  said  in 
that  case,  this  provision  is  a  limited  one ;  it  relates  only 
to  the  transaction  of  business  in  the  public  offices  of  the 
State  and  counties.  Surely,  the  service  of  the  papers  in 
this  case  cannot  be  regarded  as  the  transaction  of  busi- 
ness in  a  public  office  of  the  State,  or  in  a  public  office  of 
the  county.  We  do  not  think  the  language  of  this  statute 
broad  enough  to  prevent  the  service  of  process  or  papers 
on  Saturday  after  twelve  o'clock  M.,  nor  do  we  think  such 
was  its  purpose  or  intent  (Nichols  v,  Kelsey,  13  N.  Y. 
Civ.  Pro.  154;  Fries  v.  Coar,  13  Id.  152).* 

This  leaves  for  consideration  only  the  question  whether 
the  writ  could  properly  be  granted  at  an  adjourned  spe- 
cial term  of  this  court.  That  the  term  at  which  this  writ 
was  granted  was  regularly  adjourned  as  provided  for  by 
section  239  of  the  Code  of  Civil  Procedure,  and  that  it 
existed  as  a  regularly  adjourned  special  term,  is  not  ques- 
tioned. In  .the  matter -of  Wadley  (29  Hun,  12),  it  was 
held  that  ex  parte  motions  might  of  course  be  heard  at 
terms  adjourned  to  a  judge's  chambers,  but  that  contested 
motions  requiring  notice  could  not.  That  a  motion  which 
can  be  properly  made  at  any  special  term,  can,  where  no 


*  See  Reynolds  v,  Palen,  13  N.  V.  Civ.  Pro.  200. 
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notice  is  required,  be  made  at  a  properly  adjourned  spe- 
cial term,  we  have  no  doubt.  An  alternative  writ  of  man- 
damus, except  when  special  provision  is  otherwise  made, 
can  only  be  granted  at  a  special  term  (Code  Civ,  Pro. 
§  2068).  But  it  may  be  granted  with  or  without  notice,  as 
the  court  thinks  proper  (Id.  §  2067).  The  writ  in  this 
case  was  granted  without  notice,  and  hence  could  be 
properly  granted  at  an  adjourned  term. 

We  are  of  the  opinion  that  the  appellant's  motion  was 
properly  denied,  and  that  the  order  appealed  from  should 
be  affirmed. 

Order  affirmed,  with  $10  costs  and  printing  disburse- 
ments. 

Habdin,  p.  J.,  and  Follett,  J.,  concurred. 


COLLINS,  Respondent,  v.  ADAMS,  Appellant. 

Supreme  Coubt,  Fourth    Department,  General  Term, 

November,  1888. 

§  3235. 

Costs — right  to,  how  affected  by  fact  that  question  q^  title  to  land  did  not 

come  in  questUxn, 

Where,  in  an  action  bronght  to  recover  the  expense  of  building  the 
defendant's  portion  of  a  division  fence  between  the  adjoming 
lands  of  the  parties,  originally  commenced  in  a  justice's  court  and 
diacontinued  there  because  the  defendant  alleged  that  the  title  to 
real  property  would  come  in  question  and  gave  the  proper  under- 
taking to  procure  a  discontinuance,  the  evidecce  disclosed  that  be- 
fore any  dispute  had  arisen  between  the  parties  they  had  caused  the 
line  between  their  farms  to  be  surveyed,  and  erected  monuments 
which  indicated  the  true  line  of  their  land,  the  correctness  of 
which  monuments  and  the  fact  that  they  still  remained  there  was 
undisputed  by  either  party,  the  only  question  being  as  to  whether 
the  portion  of  the  fence  which  the  plaintiff  built  for  the  defend- 
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ant  and  for  which  he  sought  to  recover  had  been  built  upon  such 
ha^'—Held,  that  the  question  of  title  to  land  did  not  come  in 
question,  but  simplj  one  of  location,  not  of  the  line  but  of  the 
fence  which  had  been  built  by  the  plaintiff,  and  that,  therefore, 
upon  the  rendition  of  final  judgment,  after  the  trial  of  the  issue 
of  &ct,  although  such  judgment  was  rendered  in  favor  of  the 
defendant,  the  plaintiff  was  entitled  to  costs. 

'Where,  in  an  action  brought  in  a  court  of  record  after  the  discon- 
tinuance of  an  action  for  the  same  relief  brought  in  a  justice's 
court,  on  the  ground  that  the  title  to  land  would  come  in  ques- 
tion, the  court,  at  the  conclusion  of  the  evidence  which  was  offered 
bj  both  parties  in  regard  to  the'  disputed  questions,  directed  a 
verdict  in  favor  of  the  defendant  and  a  verdict  was  rendered 
dismissing  the  complaint, — Held,  that  there  was  such  a  trial  of  an 
issue  of  fact  as  would  sustain  an  award  if  the  costs  of  the  action 
to  the  plaintiff,  on  the  ground  that  a  question  of  title  to  land  had 
not  been  put  in  issue  on  the  trial. 

Gates  V,  Confield  (2  If.  F.  Civ.  Pro,  254);  Saunders  v.  Goldthrite 
(41  Ilun,  242),  distinguished. 

//  aeeTns,  that  if  a  complaint  is  dismissed  by  the  court  because  of  the 
insufficiency  of  the  plaintiff's  evidence  he  could  have  the  issues  of 
fact  raised  in  such  an  action  again  tried  in  another  action  ;  but 
where  a  verdict  has  been  rendered  by  a  jury  upon  the  direction 
of  the  court  the  verdict  is  final  upon  the  issue. 

(Decided  November,  1888.) 

Appeal  by  the  defendant  from  an  order  of  the  Oswego 
county  special  term,  denying  a  motion  to  vacate  and  set 
aside  a  certificate  made  by  the  justice  before  whom  the 
case  was  tried,  to  the  effect  that  a  question  as  to  the  title 
to  real  property  did  not  arise  on  the  trial 

The  action  was  originally  brought  by  respondent  in 
justice's  court,  to  recover  the  sum  of  $13.30  paid  out  and 
expended  in  building  appellant's  portion  of  a  line  fence, 
which  he  had  neglected  and  refused  to  build  after  due 
notice  given,  as  provided  by  statute.  The  justice  was 
ousted  of  jurisdiction  by  a  plea  of  title  by  the  defendant, 
who  gave  the  required  undertaking,  and  a  complaint  was 
thereupon  filed  and  issue  joined  by  an  answer  in  the  su- 
preme court. 

Vol.  XV.— 25. 
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The  cause  was  tried  at  the  Oswego  circuit,  October 
10, 1887,  Hon.  Ibving  G.  Yakn  presiding,  and  at  the  close 
of  the  case  a  verdict  was  directed  in  favor  of  the  defendant. 

An  application  was  thereupon  made  to  the  trial  justice 
by  both  parties  for  a  certificate  as  to  whether  title  to  real 
estate  did,  or  did  not,  come  in  question  on  the  trial 

On  November  10,  1887,  Justice  Vann  made  and  filed  a 
certificate  whereby  he  certified  that  the  title  to  real  prop- 
erty did  710^  come  In  question  on  the  trial  of  the  action. 

"Whereupon  the  respondent  entered  judgment  for  costs 
pursuant  to  section  3235,  Code  of  Civil  Procedure. 

A  motion  to  set  aside  and  vacate  said  certificate  was 
argued  at  the  Onondaga  special  term,  April  7,  1888, 
motion  was  denied  with  $10  costs,  and  from  the  order 
denying  said  motion  the  defendant  took  this  appeal. 

Whitrvey  dc  Whitney^  for  defendant-appellant 

Mead  dc  StranaJian^  for  plaintiff-respondent. 

Martin,  J. — This  was  an  action  to  recover  the  expense 
of  building  the  defendant's  proportion  of  a  division  fence 
between  the  adjoining  lands  of  the  parties.  It  was  origin- 
ally commenced  in  a  justice's  court,  but  the  defendant 
alleged  that  the  title  to  real  estate  would  come  in  ques- 
tion, gave  proper  undertaking,  and  the  case  was  discon- 
tinued. The  action  was  then  commenced  in  this  court. 
It  was  tried,  and  the  court  directed  a  verdict  for  the  de- 
fendant. After  the  conclusion  of  the  trial  upon  a  sub- 
mission by  the  parties  of  the  question  to  him,  the  judge 
before  whom  the  trial  was  had,  certified  that  the  title  to 
real  property  did  not  come  in  question  on  the  trial  This 
certificate  was  made  in  pursuance  of  the  provisions  of 
section  3235  of  the  Code  of  Civil  Procedure,  which  pro- 
vides, "  Where  an  action  brought  before  a  justice  of  the 
peace,  ....  has  been  discontinued  as  prescribed  by  law, 
upon  the  delivery  of  an  answer  showing  that  title  to  real 
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property  will  come  in  question ;  and  a  new  action  for  the 
same  cause  has  been  commenced  in  the  proper  court ; 
the  party,  in  whose  favor  final  judgment  is  rendered 
in  the  new  action,  is  entitled  to  costs  ;  except  that,  where 
final  judgment  is  rendered  therein,  in  favor  of  the  defend- 
ant, upon  the  trial  of  an  issue  of  fact,  the  plaintiff  is  en- 
titled to  costs,  unless  it  is  certified  that  the  title  to  real 
property  came  in  question  on  the  trial" 

The  defendant  subsequently  moved  to  vacate  and  set 
aside  the  certificate,  which  motion  was  denied,  and  the 
defendant  appealed.  The  defendant's  motion  was  based 
on  the  stenographer's  minutes  of  the  evidence  so  far  as  it 
related  to  the  question  of  title,  as  well  as  upon  the  plead- 
ings and  the  affidavit  of  the  defendant's  counseL  An  ex- 
amination of  the  evidence  leads  us  to  the  conclusion  that 
the  special  term  correctly  held  "  that  the  question  liti- 
gated upon  the  trial  related  not  to  the  locating  of  the 
division  line  between  the  parties,  but  to  the  location  of 
an  alleged  division  fence  in  reference  to  a  division  line 
conceded,  or  not  disputed  so  far  as  appears  from  the 
evidence."  The  evidence  discloses  that  before  any  dis- 
pute had  arisen  between  the  parties  they  had  caused  the 
line  between  their  farms  to  be  surveyed,  and  erected 
monuments  which  indicated  the  true  line  of  their  lands. 
That  the  line  thus  surveyed  was  the  true  line  neither 
party  denied.  That  the  monuments  erected  by  them 
which  still  remained,  correctly  indicated  the  location  of 
that  line  was  undisputed  by  either.  The  only  question 
that  arose  on  the  trial  was  as  to  the  location  of  that  por- 
tion of  the  fence  which  .the  plaintiff  built  for  the  defend- 
ant, and  for  which  he  sought  to  recover.  The  plaintiff 
claimed  that  it  was  upon  the  line  as  shown  by  the  monu- 
ments they  had  erected,  while  the  defendant  insisted  that 
it  was  east  of  the  line  as  indicated  by  such  monuments. 
The  question  was  not  one  of  title,  but  simply  one  of  loca- 
tion, not  of  the  line,  for  that  was  undisputed,  but  of  the 
fence  which  had  been  built  by  the  plaintiff.     "We  are  of 
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the  opinion  that  the  title  to  real  property  did  not  come  in 
question  on  the  trial  (Heintz  v.  Dellinger,  28  How,  Ft.  39 ; 
Hawkins  i?.  Peterson,  9  Weeidy  Dig.  408). 

The  defendant  also  claims  that  he  is  entitled  to  cost» 
without  a  certificate,  because  there  was  no  trial  of  an 
issue  of  fact ;  and  to  sustain  that  claim  he  cites  the  casea 
of  Gates  v.  Canfield  (2  N.  Y,  Civ.  Pro.  254),  and  Saunders  t?. 
Goldthrite  (41  Hun,  242). 

We  regard  it  as  somewhat  doubtful  whether  that 
question  is  involved  in  this  appeal,  but  if  we  assume  thai^ 
it  is,  the  cases  cited  are  clearly  distinguishable  from  the 
case  at  bar.  In  those  cases,  the  complaints  were  dismissed 
by  the  court  because  there  was  no  proof  whatever  to  sus- 
tain the  cause  of  action  alleged.  Not  so  in  this  case. 
Here  the  plaintiff  gave  evidence  which  tended  to  show 
that  the  fence  in  question  was  located  on  the  line  that 
had  been  established  by  the  parties.  The  defendant  gave 
evidence  which  tended  to  show  that  it  was  not  upon  that 
line.  The  weight  of  evidence  was  in  the  defendant's 
favor,  and  perhaps  sufficiently  to  justify  the  court  in 
directing  a  verdict  The  court  did  not  dismiss  the  com- 
plaint, but  directed  the  jury  to  pass  upon  the  issue  of 
fact  in  the  case  by  rendering  a  verdict  for  the  defendant* 
If  the  complaint  had  been  dismissed  by  the  court  because 
of  the  insufficiency  of  the  plaintiffs  evidence  he  could  have 
had  the  issue  of  fact  again  tried  in  another  action.  Bui 
the  jury  in  this  case  having  been  directed  to  pass  upon 
the  issue  of  fact,  their  verdict  was  final  upon  that  issue. 
We  think  the  disposition  made  of  the  case  involved  the 
trial  of  an  issue  of  fact,  and  that  the  defendant's  claim  can- 
not be  sustained. 

These  considerations  lead  us  to  the  conclusion  that 
the  order  appealed  from  was  right  and  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  printing  disburse- 
ments. 

Hardin,  P.  J.,  and  Pollett,  J.,  concurred. 
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OELBERMAN  et  al.  v.  ROSENBAUM. 

SUPBEME  CoDBT,   FiBST  DePABTMENT,   NeW   ToBK  CoUNTt, 

SPECiAii  Tebm,  Novembeb,  1888. 
§§  3229,  3261. 

Digooniintiance  of  action — when  tried  fee  not  aUotoedon. 

^Where,  after  a  case  had  regnlarlj  appeared  on  the  day  calendar  of 
of  the  conrt  and  its  trial  had  been  adjourned  several  times  by 
consent,  a  motion  by  the  plaintifif  for  leave  to  disoontinue  on  pay- 
ment of  costs  was  granted, — Held,  upon  a  retaxation  of  the  costs 
to  be  paid  on  snoh  disoontinnanoe,  that  the  defendant  was  not 
entitled  to  a  trial  fee. 

Sutphen  v.  Lash  (10  Hun,  120),  followed. 

(Decided  N6ve7nber26,  1888.) 

Motion  by  plaintiff  for  a  retaxation  of  costs. 

Issue  was  joined  in  this  action  on  May  9, 1888,  and  it 
^as  put  on  the  June  calendar.  On  June  28  it  appeared 
on  the  day  calendar,  and  was  adjourned  by  consent  to 
October  1 ;  on  October  3  it  was  again  adjourned  to  Octo- 
ber 22,  and  then  to  November  6 ;  it  appeared  on  the  day- 
calendar  again  on  November  13,  14,  15, 16  and  20.  On 
November  23  the  court  granted  a  motion  made  by  plaint- 
iffs, allowing  them  to  discontinue  the  action  on  payment 
of  the  costs  which  had  already  accrued,  and  an  order  was 
entered  on  such  decision.  The  costs  were  subsequently 
taxed  by  the  clerk,  and  he  refused  to  strike  out  an  item 
of  **  Thirty  dollars,  trial  fee."  Plaintiffs  moved  for  a 
new  taxation  on  the  ground  that  the  said  item  was 
improperly  allowed. 

Hughes  and  Cravath,  for  plaintiffs  and  motion. 
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Cited :  Sutphen  v.  Lash,  10  Hun,  120 ;  Agricultural 
Ins.  Co.  V,  Bean,  45  Hoiv.  Pr.  444 ;  Amheim  v,  Barrett,  I 
Law  BuO.  93 ;  Ehlers  v.  Willis,  63  How.  Pr,  3il ;  Stud- 
well  V.  Baxter,  33  Huriy  331 ;  Du  Bois  v.  Brown,  1  Dem^ 
317,  at  page  330. 

Mcmtqgue  L.  Marks  (Kldnsch  <&  Maries^  attorneys),  for 
defendant,  opposed. 

Cited :  Jones  v.  Case,  38  How.  Pr.  349 ;  Duperey  v- 
Phoenix,  1  Abb.  N.  C.  133,  note. 

Lawbenoe,  J. — Unless  the  defendant  can  show  that  the 
decision  of  the  general  term  of  this  department  in  Sut- 
phen V.  Lash  (10  Hun,  120),  has  been  modified  or  reversed, 
I  must  hold  that  the  defendant  is  not  entitled  to  a  trial  fee. 

An  order  was  thereafter  entered  striking  out  the  trial 
fee. 


Estate  of  ELLEN  GAVIN,  Deceased. 
Sukrooate's  Court,  New  York  County,   October,  1888. 

§§  2590  et  acq.,  2696. 

Anciliaiy  leUej^s  test^itnenUtry — wJien  granted — whtn   applicaiion  to  set 

aside  letters  of  administration  denied. 

To  anthorize  the  granting  of  anoiUary  letters  testamentarj  in  this 
State,  the  conrt  to  which  application  therefor  is  made  most  be 
satified  that  the  testatrix  resided  without  the  State  at  the  time 
of  her  death,  or  the  execution  of  the  will. 

"Where  the  executor  named  in  a  will  admitted  to  probate  in  another 
State,  upon  application  for  andllarj  letters  testamentary  also 
moved  to  set  aside  the  original  letters  of  administration,  and  those 
to  whom  such  letters  of  administration  had  been  granted,  averred 
that  they  had  received  no  notice  of  the  existence  of  the  wiU,  or  of 
any  application  for  its  admission  to  probate,  either  in  New  Jerseys 
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or  elsewhere, — Heldy  that  if  the  next  of  kin  were  not  cited  to 
attend  the  proceedings  admitting  the  will  to  probate  in  New 
Jersey,  the  letters  of  administration  shoold  not  be  disturbed  until 
proceedings  are  instituted  in  the  courts  of  this  State  to  admit 
the  will  to  probate  here. 

Where^  upon  an  application  for  andllaxy  letters  of  administration  > 
conflicting  claims  are  made  as  to  the  residence  of  the  testator, 
that  fact  cannot  be  determined  on  affidavits,  but  a  reference 
should  be  ordered. 

(Decided  October  12,  1888.) 

Application  for  ancillary  letters  testamentary,  and  to 
set  aside  original  letters  of  administration  on  the  ground 
that  they  had  been  improperly  granted. 

The  facts  are  stated  in  the  opinion. 

William  P.  Sloarwy  for  petitioners  and  application. 

Oeorge  W.  Wilson,  for  administrators,  opposed. 

Bansom,  Surr. — ^This  is  an  application  by  a  son  of  de- 
ceased, who  claims  to  be  the  executor  of  her  will  hereto- 
fore admitted  to  probate  in  New  Jersey,  for  an  order 
revoking  letters  of  administration  in  chief  issued  by  this 
court  to  one  Thomas  Gavin,  also  a  son  of  deceased,  and 
to  Gteorge  E.  Clines,  both  residents  of  the  county.  The 
petitioner  has  already  made  an  application  for  ancillary 
letters  testamentary.  A  great  deal  of  immaterial  matter 
is  set  forth  in  the  affidavits  of  the  respective  parties.  In 
the  answering  affidavits  to  the  application  it  is  alleged 
that  at  the  time  of  her  death  the  decedent  was  a  resident 
of  this  State.  The  son,  one  of  the  administrators,  further 
alleges  that  he  has  received  no  notice  of  the  existence  of 
a  will,  nor  of  any  application  for  its  admission  to  probate 
either  in  New  Jersey  or  elsewhere. 

In  determining  this  motion  it  becomes  necessary  to 
determine  the  application  for  ancillary  letters  testament- 
ary.    Section  2695  of  the  Code  of  Civil  Procedure  pro- 
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vides  that  "where  a  will  of  personal  property,  made  by  a 
person  who  resided  withoui^  the  State  at  the  time  of  the 
execution  thereof,  or  at  the  time  of  his  death,  has  been 
admitted  to  probate  by  a  competent  court,  within  the 
foreign  country,  or  the  State,  or  the  Territory  of  the  United 
States,  where  it  was  executed,  or  where  the  testator  re- 
sided at  the  time  of  his  death,  the  surrogate's  court,  hav- 
ing jurisdiction  of  the  estate,  must,  upon  an  application 
made  as  prescribed  in  this  article,  accompanied  with  an 
exemplified  copy  of  the  will,  and  of  the  judgment,  decree, 
or  order,  so  admitting  the  same  to  probate,  and  also  of 
the  foreign  letters,  if  any  have  been  issued,  record  the  will 
and  the  foreign  letters,  and  issue  thereupon  ancillary  let- 
ters testamentary,  or  anciUary  letters  of  administration 
with  the  will  annexed,  as  the  case  requires."  It  will  be 
seen  that,  in  order  to  grant  anciUary  letters  testamentary, 
this  court  must  be  satisfied  that  the  testatrix  resided 
without  the  State  at  the  time  of  her  death,  or  the  execu- 
tion of  the  will.  This  fact  is  in  controversy  and  cannot 
be  determined  on  affidavits. 

The  application  for  revocation  of  the  letters  of  admin- 
istration involves  the  same  question  of  residence  and  one 
other.  If  the  alleged  testatrix  resided  in  this  State  at  the 
time  of  her  death,  or  the  execution  of  the  will,  and  the 
next  of  kin  were  not  cited  to  attend  the  proceeding  admit- 
ting the  will  to  probate  in  New  Jersey,  the  letters  of  ad- 
ministration should  not  be  disturbed  until  a  proceeding 
is  instituted  in  the  courts  of  this  State  to  admit  the  will 
to  probate  here. 

A  reference  must  be  ordered  to  determine  the  residence 
of  deceased  at  the  time  of  her  death,  or  the  execution  of 
the  will,  and  whether  this  respondent  and  next  of  kin  was 
cited  on  the  proceeding  admitting  her  will  to  probate  in 
the  foreign  jurisdiction. 


r 
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FENLON,  Respondent,  v.  DEMPSET,  bt  ai-., 

Appellants. 

SUPBBMB  COUBT,  FiBST  DePABTKENT,  GeNEBAL  TeBX, 

NOVEMBEB,  1888. 

§§  870,  et  seq.,  872,  873,  2284 

.ExcanmaHon  qf  party  he/ore  trial— production  qf  dooka  (f  oorporation. 

— when  hooks  presumed  to  be  in  existence,  and  existence  Oierexf 

need  not  be  proved  on  application  to  punish  for  ooniempt  in 

faHing  to  produce  them — amoimt  q^  fine  for  conteiMpU 

Upon  the  examinatioii  before  trial  of  a  oorporate  defendant,  each 
tnustee  of  the  corporation  is  liable  to  be  compelled  to  produce  the 
books  required  by  law  to  be  kept  bj  the  corporation  for  the  pur- 
pose of  refreshing  his  memory  upon  points  upon  which  he  might 
be  examined,  by  reference  thereto.  [S] 

'Where,  upon  a  motion  to  punish  the  trustees  of  a  corporate  defend- 
ant for  failing  to  produce  upon  their  examination  under  Code 
Civil  Procedure,  2  870  etseq,  before  trial,  the  books  of  the  corpora- 
tion as  required  by  order  of  the  court  and  by  subpoena  dwxs 
tecum,  a  reference  is  ordered  to  determine  whether  the  defend- 
ants had  possession  of  such  books,  the  burden  of  showing  that 
these  books  were  not  in  their  possession  is  upon  the  defendants, 
[^]  for  the  reason  that  having  been  required  to  produce  the 
books  they  were  bound,  if  they  did  not  obey  the  order  to  show 
the  reasons  why;  [^fi]  and  also  because  some  of  the  books  required 
to  be  produced  being  such  as  the  law  requires  the  trustees  to 
keep  and  makes  it  a  misdemeanor  not  to  keep,  it  will  be  pre- 
sumed that  the  trustees  have  obeyed  the  law  and  kept  the 
books.  [*-iO] 

Where,  upon  a  motion  to  punish  a  party  for  contempt  in  failing  to 
produce  certain  books,  a  reference  is  ordered  to  ascertain  whether 
such  books  are  in  the  possession  of  the  parties,  the  existence  and 
possession  of  such  books  or  the  contrary  state  of  facts  must  be 
shown  by  common  law  proof »  and  the  deposition  of  one  of  the 
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partieB  upon  his  examination  before  trial  is  not  such  proof  in  bis 
favor.  p,»]      - 

Where  iiie  law  makes  an  act  or  the  omission  to  do  an  act,  a  caame, 
the  presnmptiiKi  in  legal  proceedings  is  that  the  party  vhose  dniy 
it  was  to  do  or  to  omit  to  do  snch  act  was  not  gniltj  of  the  crime, 
and  the  burden  of  proving  it  rests  npon  the  party  alleging  it.  pj] 

People  v.  Pease  (27  X.  F.  45),  followed.  [«] 

While  the  court  has  power  in  punishing  for  contempt  to  impose  as  a 
fine,  an  indemnity  for  legal  expenses  incurred  in  addition  to  those 
properly  taxable,  the  amount  of  such  indemnity  must  be  ascer-' 
toined  by  evidence  to  which  is  to  be  applied  the  same  rules  of 
law  as  upon  the  trial  of  an  action  brought  for  the  injury.  P] 
The  amonnt  of  such  is  in  no  sense  in  the  discretion  of  the  courts 
but  the  judgment  of  the  court  must  be  founded  npon  legal  proof, 
[UJ '  Accordingly  Held,  that  an  allowance  of  $100  counsel  fee 
in  such  a  proceeding,  not  sustained  by  any  proof,  was  improx>erly 
made,  pi] 

{Decided  November  23,  1888.; 

Appeal  by  defendants  from  an  order  adjudging  them 
gtdlty  of  contempt  in  failing  to  produce  certain  books  of 
the  defendant,  the  Union  Square  Printing  Company. 

The  facts  are  stated  in  the  opinion. 

Ahram  Kling,  tot  defendants- appellants. 

John  McCrone^  for  plaintiff-respondent 

Van  Bbunt,  P.  J.— On  November  10,  1887,  an  order 
was  made  by  Mr.  Justice  Babrett  that  the  Union  Square 
Printing  Company,  a  corporation,  be  examined  and  its 
deposition  taken  in  this  action  pursuant  to  section..  372, 
873,  of  the  Code  of  Civil  Procedure,  and  for  that  purpose 
that  John  Dempsey,  as  president,  and  George  D.  Carroll, 
as  treasurer  of  the  defendant  corporation,  be  examined, 
and  produce  at  the  time  mentioned  in  said  order,  the  book 
or  books  of  the  defendant  corporation,  showing  the  owner- 
ship and  transfer  of  stock  therein,  and  its  business-ledger 
or  blotter,  as  well  asits  by-laws   and  books,  &c.     This 
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order  was  duly  serred  upon  the  defendants,  tc^ther  with 
a  subpoena  c^i^ce^  tecum. 

The  defendants  failed  to  appear  upon  the  return  daj 
of  said  order.  On  November  18,  Mr.  Justice  Babrett 
granted  on  order  to  show  cause  why  the  said  Dempsey 
and  Carroll  should  not  be  punished  and  fined  as  for  con- 
tempt for  their  neglect  and  disobedience  of  said  order 
and  of  said  subpoena  duces  tecum.  Upon  the  return  of  said 
order  a  motion  wsis  entertained  by  the  justice,  then  hold- 
ing the  special  term,  to  vacate  and  set  aside  the  order 
upon  the  affidavits  then  presented,  which  motion  was 
denied,  and  the  motion  to  punish  the  defendants,  Demp- 
sey and  Carroll,  as  prayed  for,  granted  with  costs,  unless 
they  attended  on  the  day  and  place  in  said  order  fixed, 
with  the  books  called  for  in  said  original  order,  and  sub- 
mitted to  examination  then  and  from  time  to  time  there- 
after as  might  be  necessary. 

The  defendants  appeared  pursuant  to  this  order,  and 
were  examined,  but  they  refined  to  produce  the  books  as 
provided  for  in  said  order.  On  January  30,  1888,  the 
order  made  on  November  26, 1887,  adjudging  the  defend- 
ants in  contempt  unless  they  appeared  and  were  exam- 
amined  and  produced  the  books  was  amended  by  adding 
there  to  the  statement  thatthe  intent  of  the  order  was 
simply  to  sustain  the  original  order  for  the  examination 
of  the  defendants,  and  that  the  court  did  not  pass 
upon  the  question  whether  the  defendants  had  in  their 
possession  the  books  which  they  were  required  to  pro- 
duce. On  December  23,  1887,  Mr.  Justice  Lawrence 
granted  an  order,  upon  papers  therein  recited,  that 
the  defendants  show  cause,  why  they  should  not 
be  punished  for  contempt  in  neglecting  and  refusing 
to  produce  the  books  called  for  by  said  original  order, — to 
wit,  the  stock  ledger  and  minute  book  of  the  defendant 
company.  Upon  the  hearing  of  this  order  to  show  cause 
an  order  was  entered  referring  it  to  a  referee  to  take  proof 
as  to  the  facts  constituting  the  alleged  contempt,  and  to 
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report  the  samey  -with  his  opinion  thereon.  When  the 
parties  came  before  the  referee  the  moving  parties  intro- 
duced the  original  affidavit  and  order  for  the  examination 
of  the  defendants  and  the  production  of  the  books.  These 
papers  the  learned  referee  received  as  pleadings  defining 
the  issues  involved  in  this  proceeding,  and  not  as  evi- 
dence as  to  the  commission  of  the  contempt,  and  held 
that  the  contempt  must  be  established  by  common  law 
prooi  The  plaintiff  thereupon  examined  a  witness  for 
the  purpose  of  showing  that  the  defendants  had  failed  to 
comply  with  the  order  by  producing  the  books  called  for. 
The  defendants  attempted  to  prove  upon  the  cross-exam- 
ination of  the  witness  what  the  defendants  had  testified 
to  upon  their  examination,  which  evidence  was  excluded 
by  the  referee,  upon  the  ground  that  the  examination  had 
been  reduced  to  writing  and  signed.  This  examination  of 
the  defendants  was  marked  for  identification,  but,  as  far 
as  the  minutes  go,  there  is  nothing  to  show  that  it  was 
ever  offered  as  evidence  before  the  referee.  No  evidence 
whatever  was  offered  upon  the  part  of  the  defendants. 
The  referee  thereupon  reported  that  the  parties  had  been 
guilty  of  contempt.  The  motion  to  punish  for  contempt 
was  renewed  by  the  plaintiff,  and  a  motion  made  by  the 
defendants  to  set  aside  the  referee's  report  upon  the 
ground  of  misconduct  on  the  part  of  the  referee.  The 
motion  to  set  aside  the  report  was  denied,  and  the  motion 
to  punish  for  contempt  was  granted,  and  from  the  orders 
thereupon  entered  these  appeals  are  taken. 

It  was  claimed  in  support  of  the  motion  to  set  aside 
the  report  that  the  referee  had  refused  to  consider  the 
affidavits  or  depositions  mentioned  in  the  order  of  refer- 
ence, other  than  such  affidavits  as  were  introduced  in  evi- 
dence by  the  plaintiff's  attorney  before  him ;  and  that, 
as  these  affidavits  raised  an  issue  as  to  the  possession  of 
the  books,  it  was  necessary  that  the  plaintifi^  before  he 
was  entitled  to  these  proceedings,  should  prove  before 
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fhe  refeTee  by  common  law  proof  that  the  defendants  had 
possession  of  the  books  in  question. 

As  far  as  the  disposition  of  this  motion  was  concerned, 
it  was  entirely  immaterial  whether  the  referee  considered 

these  a£Bidayits  and  depositions  or  not  The  case  was 
P]  ;^  tried  by  the  referee  as  though  the  question  to  be 

determined  was  whether  the  defendants  were  to  be 
deemed  in  possession  of  these  books  on  the  proof  pre- 
sented before  him;  and  he  found  that  under  the  circum- 
stances the  burden  of  proof  of  showing  the  fact  that  these 
books  were  not  in  their  possession  was  upon  the  defend- 
ants ;  and  in  this  we  think  he  was  clearly  right,  for  two 
^  reasons :  First,  because  the  order  of  Mr.  Justice 
[*]     Babbett  required  the  production  of  the  books,  and  if 

the  defendants  did  not  obey  this  order  they  were 
bound  to  show  the  reason  why;  and  this,  under  the  ruling 
of  the  referee  made  at  the  suggestion  of  the  defendants' 
counsel,  could  only  be  done  by  the  production  of  common 
law  proof  that  the  books  called  for  did  not  exist,  or  that 
they  could  not  be  produced  by  defendants  because  they 
knew  nothing  of  their  whereabouts,  and  could  not  ascer- 
tain the  same. 

The  denials  contained  in  the  examination  of  the  defend- 
ants could  not  be  received  as  such  proof,  even  if  offered 
for  that  purpose,  which  they  were  not,  because  they  were 
not  common  law  proot  The  reference  was  ordered 
because  these  denials  did  not  satisfy  the  learned  justice 
before  whom  the  motion  was  made,  and  he  desired  that 
an  oral  examination  should  be  had  upon  this  poiiit  before 
an  officer  who  could  see  the  witnesses  and  judge  from 

their  appearance,  as  well  as  from  the  testimony 
[']     giv6^>  ot  the  verity  of  their  utterances.     The  books 

having  been  ordered  to  be  produced,  the  burden  was 
upon  the  defendants  to  excuse  their  failure  to  obey. 

The  second  reason  why  the  burden  of  proof  was  upon 
the  defendants  to  excuse  their  neglect  to  produce  the 
books  is  because,  under  the  law  under  which  the  Union 
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Square  Printing  Company  was  organized,  the  trustees 
[*]    were  bound  to  keep  a  book  of  the  character  called  for 

by  the  subpoena,  and  the  failure  to  keep  such  a  book 
was  prescribed  by  the  statute  to  be  a  misdemeanor.  The 
presumption,  therefore,  was  that  the  trustees  of  this  cor- 
poration had  performed  their  duty,  had  not  been  guilty 
of  a  misdemeanor,  and  had  kept  the  book  in  question, 
and  such  being  the  fact,  that  the  book  was  in  existence, 
and  had  been  kept  as  required  by  the  statute.    Each 

trustee  was  liable  to  be  compelled  to  produce  that 
[*  ]     book  in  court  under  the  provisions  of  the  Code,  for 

the  purpose  of  being  used,  in  connection  with  his 
examination,  to  refresh  his  memory  upon  points  upon 

which  he  might  be  examined,  by  reference  thereto, 
p]  In  the  case  of  People  v.  Pease  (27  N.  Y.  45),  this 

rule  in  regard  to  ^resumption  is  distinctly  recognized. 
In  that  case,  the  question  arose  as  to  the  right  of  a  person 
who  was  alien  bom  to  vote.  It  was  claimed  that  in  the 
absence  of  any  proof  of  naturalization,  such  vote  must  be 
disallowed  ;  the  court,  upon  the  other  hand,  held  that  as 
the  voter  could  not  be  presumed  to  have  committed  a 
crime,  which  he  would  have  done  had  he  voted  without 
being  naturalized,  in  the  absence  of  all  proof  upon  the 
subject,  it  must  be  presumed  that  he  had  been  a  citizen 
before  offering  his  vote,  and  the  principle  laid  down  by 
Greenleaf  in  his  work  on  evidence,  that "  where  the  nega- 
tive allegation  involves  a  charge  of  criminal  neglect  of 
duty,  whether  official  or  otherwise,  or  fraud,  or  the  wrong- 
ful violation  of  actual  lawful  possession  of  property,  the 
party  making  the  allegation  must  prove  it,  for  in  these 
cases  the  presumption  of  law,  which  is  always  in  favor  of 
innocence  and  quiet  possession,  is  in  favor  of  the  party 
charged,'*  was  referred  to  with  approval.  And  the  court 
proceed  to  say  that  the  request  to  charge  in  the  case 
cited  involved  something  more  than  a  criminal  neglect 
of  duty  or  fraud.  If  the  party  voted  without  naturaliza- 
tion the  act  constituted  a  misdemeanor. 
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The  presumption  against  positive  crime  cannot  be  less 

strong  than  the  presumption  against  fraud,  or  crimi- 
P]    nal  neglect  of  duty.  The  negatiye,  therefore,  which  was 

involved  in  the  plaintiff's  request  could  not  be  pre- 
sumed, but  required  to  be  proved  by  the  party  alleging  it. 
Applying  the  principles  above  enunciated  to  the  case 
at  bar,  the  presumption  is  that  these  trustees  had  done 

their  duty,  and  had  kept  the  book  required  by  law, 
[•]     and,  it  being  in  existence,  it  was  supposed  to  be  in 

in  the  custody  of  the  corporation,  and  its  officers 
could  be  compelled  to  produce  it.     If  no  such  book  was 

in  existence  it  was  the  duty  of  the  defendants  to  have 
p]     shown  the  fact  by  competent  common  law  proo^ 

according  to  the  principles  which  were  claimed  upon 
the  reference  by  their  counsel,  and  which  position  was 
conceded  by  the  referee. 

We  think,  as  far  as  this  motion  to  punish  for  contempt 
is  concerned,  the  counsel  for  the  defendants  has  entirely 

mistaken  the  presumptions  arising  from  the  position 
[^""J   of  the  defendants,  and  that,  if  he  desired  to  excuse 

the  failure  to  produce  these  books,  either  because  of 
their  non-existence,  or  that  they  were  not  under  the  con- 
trol of  the  defendants,  it  was  necessary  for  him  to  establish 
those  facts  before  the  referee  by  evidence  upon  his  part. 
He  having  failed  to  do  so,  the  defendants  stood  before  the 
court  without  any  justification  for  the  violation  of  the 

orders  which  have  been  made  against  them. 
["]         The   allowance  of  the  $100  counsel   fee  to  the 

plaintiff's  attorney  by  way  of  indemnity  cannot  be 
sustained.  While  the  court  has  the  power  to  impose  as 
a  fine  an  indemnity  for  legal  expenses  incurred  in  addi- 
tion to  those  properly  taxable,  the  amoimt  of  such  indem- 
nity must  be  ascertained  by  evidence  to  which  is  to  be 
applied  the  same  rules  of  law  as  upon  the  trial  of  an 
action  brought  for  the  injury.  The  amount  of  such 
indemnity  is  in  no  sense  in  the  discretion  of  the  court, 
but  the  judgment  of  the  court  must  be  founded  upon 
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legal  proof  (Sndlow  v.  Knox,  7  Jbk  Pr.  N.  S.  411).  There 
was  no  such  proof  offered  as  to  this  HOC  allowed  for 
counsel  fee,  and  consequently  the  order  appealed  from 
was  erroneous  and  must  be  reversed,  and  the  proceed- 
ings remitted  to  the  special  term  for  further  procedure, 
but  without  costs. 

Brady  and  Babtlett,  JJ.,  concurred. 


PEOPLE  ex  rel   WRIGHT,  Appellant,  v.  WILLARD, 

Respondent. 

OouET  of  Appeals,  Ootobeb^  1888. 

§  191,  subd.  3. 

Appetil — wlien  court  of  appetils  luis  iwt  jurisdiction  (^» 

The  court  of  appeals  has  not  jurisdiotion  of  aa  appeal  from  a  deter- 
loination  of  the  supreme  oourt»  geneval  term,  ia  an  action  in  the 
nature  of  quo  warranto  brought  bj  the  attorney-general  in  the 
name  of  the  people  of  the  State,  on  the  relation  of  a  person  claim- 
ing an  office,  to  oust  the  defendant  therefrom,  on  the  ground 
that  he  unlawfully  intruded  therein,  where  it  appears  that  such 
of&cer  is  not  entitled  to  any  compensation  or  salary  for  his  official 
service,  and  that  there  are  no  perquisites  connected  with  his 
office,  and  no  pecuniary  consideration  involved  in  the  controversy, 
and  no  order  has  been  made  by  the  general  term  allowing  the 
appeal,  but  it  would  be  otherwise,  if  it  appeared  that  the  relator 
had  suffered  damage  amounting  to  $500  by  his  exclusion  from 
office,  or  that  he  would  be  entitled  to  recover  such  damages  in 
an  action  brought  under  section  1953  of  the  Code  of  Civil  Pro- 
cedure. 

An  appeal  to  the  court  of  appeals  is  absolutely  forbidden  under  the 
Code  of  Civil  Procedure,  section  191,  subdivision  8,  unless  the 
controversy,  excluding  costs,  involves  $500  or  more,  or  affects 
the  title  to  real  projierty,  or  some  interest  therein,  except  where 
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the  court  below  by  order  permits  the  appeal*  and  the  provision 
of  the  Code  for  the  granting  of  snoh  an  order  is  extended  to  pro- 
yide  not  only  for  the  cases  where  the  pecuniary  value  in  oontro* 
versy  is  less  than  $500,  but  also  for  those  involving  important 
public  or  private  interests  which  cannot  measured  by  any  pecu- 
niary standard. 
(Decided  October  9»  1888.) 

Appeal  by  the  plaintiff  from  a  judgment  of  the  gene- 
ral term  of  the  supreme  court,  in  the  third  department, 
reversing  a  judgment  of  the  Fulton  county  special  term 
of  said  court. 

Sufficient  facts  appear  in  the  opinion. 

D.  O^Brien,  attorney  general,  and  J.  H,  cfe  M,  DwUeyy 
for  plaintiff-appellant. 

Lee  S.  AnaUe,  for  defendant  respondent. 

Eabl,  J. — This  action  is  in  the  nature  of  quo  toarrauto^ 
and  was  brought  by  the  attorney-general  in  the  name  of 
the  people  of  the  State,'  on  the  relation  of  Franklin  N. 
Wright,  to  oust  the  defendant  Reuben  Willard  from  the 
office  of  trustee  of  the  village  of  Northville,  county  of 
Fulton,  in  which  office  it  is  alleged  he  had  unlawfully  in- 
truded, and  therefrom  had  excluded  the  relator.  The  re- 
lief demanded  in  the  complaint  is  for  judgment  of  ouster 
against  the  defendant,  and  also  for  restoration  of  the 
relator  to  the  office.  So  other  relief  aside  from  costs  is 
demanded.  The  action  was  tried  by  the  court  without  a 
jury,  at  a  special  term,  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant, 
adjudging  the  relator  to  be  entitled  to  the  office,  and 
that  ^  the  defendant  was  not  entitled  thereto,  and  giving 
costs  against  him.  From  that  judgment  the  defendant 
appealed  to  the  general  term  of  the  supreme  court,  which 
reversed  the  judgment  and  dismissed  the  complaint,  with 

costs.    The  plaintiff  then  appealed  to  this  court. 
Vol..  XV.— 26. 
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No  order  was  obtained  from  the  general  term  allowing 
the  appeal,  and  this  motion  is  made,  under  subdivision 
3  of  section  191  of  the  Code,  to  dismiss  the  appeal 
npon  the  ground  that  the  matter  in  controversy  is  less 
than  $500. 

It  appears  that  a  trustee  of  Northville  is  not  entitled 
to  any  compensation  or  salary  for  his  official  services,  and 
that  there  are  no  perquisites  connected  with  his  office, 
and  that  no  pecuniary  consideration  is  involved  in  this 
controversy.  The  case  is,  therefore,  brought  within  the 
subdivision  cited.  The  language  of  that  subdivision  is 
broad  and  sweeping,  and  absolutely  forbids  an  appeal  to 
this  court  from  any  judgment  if  the  matter  in  controversy, 
•excluding  costs,  be  less  than  $500,  unless  the  action  is  one 
affecting  the  title  to  real  property,  or  some  interest  there- 
in ;  and  the  further  provision  that  the  general  term  may 
make  an  order  allowing  the  appeal  is  intended  to  provide, 
besides  cases  where  the  pecuniary  value  in  controversy  is 
less  than  $500,  for  those  involving  important  public  or 
private  interests  which  cannot  be  measured  by  any  pecu- 
niary standard. 

If  it  had  been  made  to  appear  that  the  relator  had 
suffered  damages,  amounting  to  $500,  by  his  exclusion 
from  office,  or  that  he  would  be  entitled  to  recover  such 
damages  in  an  action  under  section  1953  of  the  Code,  the 
appeal  would  be  authorized.  But  upon  the  facts  as  they 
appear  before  us,  the  relator  has  suffered  no  pecuniary 
damages,  and  could  not,  in  any  event,  recover  damages  in 
a.n  action  commenced  under  that  section. 

We  have,  therefore,  no  alternative  but  to  dismfss  the 
appeal,  and  it  should  be  so  ordered,  with  costs  in  all  the 
courts. 


All  concurred. 
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SHEPABD,  Bespondent,  v.  EDDY,  as  Coh^cittbe,  etc., 

Appellant. 

Supreme  Coubt,  Fifth  Department,  General  Term,  Octo- 
ber, 1888. 

§  1013. 

Reference — when  may  be  ordered — effect  of  mentalinoapaciit/  <^ party. 

An  action  which  inyolyee  the  examination  of  a  long  account  on  either 
side  and  will  not  require  the  decision  of  dificult  questions  of  law 
maj  be  referred,  and  an  order  directing  a  reference  in  such  a  case 
is  not  in  conflict  with  the  provisions  of  the  constitution  of  this 
State  preserving  the  right  of  trial  by  jury. 

The  fact  that  a  party  to  an  action  is  incapable  of  intelligentiy  under- 
standing her  rights  and  is  represented  by  a  committee,  is  no  rea- 
son why  the  action  should  not  be  referred  ;  but,  on  the  contrary, 
where  an  action  involves  a  long  account,  seems  to  require  the 
opportunity  for  investigation  on  the  part  of  the  representatives 
of  such  -pSLttj  and  of  that  care  and  deliberation  which  could  only 
be  had  and  given  upon  a  trial  before  a  referee. 

ilkcided  October  19,  1888.) 

Appeal  from  an  order  of  the  Erie  county  special  term 
xeferring  the  issues  in  this  action  for  hearing  and  deter- 
mination. 

The  facts  are  stated  in  the  opinion. 

Jod  Walker^  for  defendant-appellant, 

J.  L,  RomeVy  for  plaintiflf-respondent. 

Bradley,  J. — ^The  action  was  brought  against  Emeline 
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A.  Scoyell,  and  by  the  complaint  the  plaintiff  alleged  that 
prior  to  March  2b,  1864,  he  was  employed  by  her  to  take 
charge  of  her  divers  parcels  of  real  estate  situate  in  city 
of  Buffalo,  to  attend  to  renting  and  improvement  of  such 
lands,  and  to  collect  the  rents  and  see  that  the  buildings 
on  them  were  kept  in  repair  and  insured,  to  pay  the 
taxes,  and  generally  to  take  charge  and  management  of 
the  property,  and  make  sales  of  the  lands ;  that  he  did 
this,^and  ^  doing  so  rendered  service,  expended  and 
advanced  moneys  in  that  behalf,  until  in  1885,  which  with 
interest  on  yearly  balances  to  May  1,  1885,  amounted  to 
$56,511.21 ;  that  there  has  been  paid  and  applied  on  hia 
claim  by  moneys  collected  and  received  by  him  $50,569.- 
19 ;  and  he  demands  judgment  for  the  balance  and 
interest. 

The  defendant  by  her  answer  admitted  that  she  owned 
certain  lands  in  the  city,  and  denied  upon  information 
and  belief  the  other  allegations  of  the  complaint. 

Upon  the  plaintiff's  motion  for  a  reference,  the  affida-. 
vit  in  support  of  the  motion  stated  that  '*  the  plaintiff's, 
accounts  of  his  receipts  and  disbursements  in  said  busi* 
ness  are  made  up  of  upwards  of  a  hundred  separate  and 
distinct  items,  each  one  of  which  will  be  the  subject  of 
investigation  upon  the  trial." 

This  is  not  controverted  by  the  affidavit  in  opposition 
to  the  motion,  but  it  is  there  stated  that  the  defendant  ia 
over  seventy  years  of  age,  that  she  has  a  good  defense  on 
the  merits,  that  she  has  been  adjudged  a  person  of 
unsound  mind,  and  that  George  Eddy  had  been  appointed 
a  committee  of  her  person  and  property.  The  court 
made  an  order  referring  the  action,  and  by  it  also  substi- 
tuted such  committee  as  defendant. 

The  case  seems  by  the  affidavit  on  the  part  of  the 
plaintiff  to  be  brought  within  the  statute  which  provides 
that  the  court  may  direct  a  trial  of  the  issues  of  fact  by  a 
referee,  where  the  trial  will  require  the  examination  of  & 
long  account  on  either  side,  and  will    not  require  the 
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decision  of  difficult  questions  of  law  (Code  dv.  Pro.  § 
1013).  And  such  has  been  the  practice  in  this  State 
authorized  by  statute  for  seventy-five  years.  It  is  not 
alleged  by  affidavit  or  claimed  on  the  part  of  the  defend- 
ant that  the  trial  will  require  the  decision  of  any  difficult 
question  of  law,  but  reference  is  made  by  counsel  to  the 
•constitutional  right  of  trial  by  jury.  This  is  guaranteed 
so  far  as  it  existed  at  the  time  of  the  adoption  of  the 
Constitution  of  1846,  art.  1,  §  2.  But  as  applied  to  actions 
the  trial  of  which  requires  the  examination  of  a  long 
-account,  the  right  is  still,  as  it  was  then,  so  qualified  that 
the  court  may  direct  a  trial  by  referee  (Van  Marter  r. 
Hotchkiss,  4  Abb,  C(.  App.  Dec.  484 ;   S.  C,  1  Keyes,  585). 

The  counsel  suggests  in  his  brief  the  impropriety  of 
Tef erring  the  claims  of  one  officer  of  the  court  to  another 
having  a  like  relation  to  it.  It  may  be  inferred  that  he 
intended  to  be  understood  that  the  plaintiff  is  a  lawyer, 
although  nothing  appears  to  that  effect  in  the  papers 
upon  which  the  appeal  is  heard.  The  business  out  of 
which  the  alleged  claims  of  the  plaintiff  arose  did  not 
necessarily  require  the  service  of  a  member  of  the  legal 
profession. 

The  nature  of  the  claim  and  the  numerous  items  of 
the  account  involved  and  which  it  seems  will  require  con- 
sideration, render  the  case  a  proper  one  for  reference,  as 
the  trial  will  require  much  care  and  patience.  And  the 
numerous  items  would  seem  to  render  a  trial  before  a 
jury  quite  impracticable.  The  fact  that  the  original 
defendant  is  incapable  of  intelligently  understanding  her 
rights,  and  is  represented  by  a  committee,  is  not  appar- 
ently any  reason  why  an  attempt  should  be  made  to  try 
the  issues  before  a  jury  ;  but  on  the  contrary  that  situa- 
tion would  seem  to  require  opportunity  for  investigation 
on  the  part  of  the  defense  and  the  care  and  deliberation 
which  could  be  had  and  given  only  upon  the  trial  before 
s,  referee. 

Upon  the  facts  as  presented  by  the  papers,  no  occasion 
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appears  for  interference  with  the  action  of  the  special 
term. 

The  order  should  be  affirmed. 

Bareeb,  p.  J.,  Haight  and  Dwight,  JJ.,  concurred. 


In  re  JAMES  GILLEEAN. 

Supreme   Court,   Second   Department,  General   Term,. 

December,  1888. 

§§  2695,  2698. 

Ancillary  letters  testamentary  or  cf  administration — ejfect  of  revocatiort 

of  original  letters. 

Where  letters  testamentary,  issued  in  Oalifomia,  were  revoked  and 
letters  of  administration  cu7n  testamento  annexe  issued  in  their 
stead  to  a  third  person,  ancillary  letters  testamentary  issued  in 
this  State  upon  sucH  original  letters  testamentary  became  void 
without  any  order  for  their  annihilation,  and  an  application  by 
the  administrator  with  the  will  annexed  to  vacate  such  ancillary 
letters  testamentary,  and  for  the  granting  to  him  of  ancillary 
letters  of  administration  with  the  will  annexed,  should  be 
granted,  and  he  cannot  be  required  to  give  notice  of  his  applica- 
tion to  the  former  executors.  In  such  a  case,  upon  the  revocation 
of  the  original  letters  testamentary,  the  ancillary  letters  fall,  and 
the  surrogate  is  caUed  upon  to  act  as  though  no  such  letters  had 
been  granted  by  him  ;  the  only  object  of  an  order  revoking  them, 
is  to  disincumber  the  records. 

(Decided  December  11,  1888.) 

Appeal  by  James  Gilleran  from  an  order  of  the  surro- 
gate's court,  in  Bichmond  county,  denying  a  motion  made 
by  him  to  vacate  ancillary  letters  testamentary,  and  that 
ancillary  letters  of  administration  with  the  will  annexed 
be  issued  to  him. 
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The  facts  are  stated  in  the  opinion. 

Oeorge  M,  Pinney^  Jr.,  for  petitioner-appeltant. 

John  S.  Davenport y  for  the  respondent. 

Dtkman,  J. — This  is  an  appeal  from  an  order  of  the 
snrrogate  of  Bichmond  county,  denying  a  motion  of  the 
appellant  upon  his  petition  as  the  administrator  with  the 
will  annexed  of  Gershom  P.  Jessup,  late  of  San  Francisco, 
deceased,  for  the  issuance  to  the  petitioner  Gilleran  forth- 
with, without  the  citation  of  any  parties,  of  ancillary  let- 
ters of  administration  with  the  will  annexed  of  Gershom 
P.  Jessup,  deceased,  and  for  the  revocation  of  ancillary 
letters  testamentary  issued  by  the  surrogate  of  Bichmond 
county  on  January  22,  1887,  to  Isaac  Jessup  and  S.  O. 
Putnam,  named  as  executors  in  the  will  of  the  deceased. 

On  November  2,  1886,  Gershom  P.  Jessup  died  in  the 
State  of  California,  leaving  a  last  will  and  testament,  dis- 
posing of  all  his  real  and  personal  property,  which  will 
was  admitted  to  probate  by  the  superior  court  of  the  city 
and  county  of  San  Francisco,  in  the  State  of  California, 
on  November  22, 1886.  At  the  same  time  letters  testa- 
mentary were  issued  by  that  court  to  Isaac  Jessup  and  S. 
O.  Putnam,  who  were  named  as  executers  in  the  will  of 
scdd  deceased. 

The  decedent  leffc  real  estate  and  personal  property 
situated  in  Bichmoud  county,  in  the  State  of  New  York  ; 
and  on  January  22,  1887,  ancillary  letters  testamentary 
were  issued  by  the  surrogate  of  Bichmond  county  to 
Isaac  Jessup  and  S.  O.  Putnam,  the  executors  so  named 
in  the  will  of  the  decedent,  and  such  ancillary  letters 
so  issued  to  Jessup  and  Putnam  are  still  unrevoked. 

Subsequently  to  the  issuance  of  such  ancillary  letters 
testamentary  by  the  surrogate  of  Bichmond  county  to 
Jessup  and  Putnam,  as  executors,  and  on  April  25,  1888, 
the  original  letters  testamentary  issued  to  them  in  No- 


408  CIVIL  PRQCEDUBE  REPORTS. 


In  re  Gillenui. 


vember,  1886,  by  the  superior  court  of  the  city  and  county 
of  San  Francisco,  were  by  a  judgment  and  decree  of  that 
court  duly  vacated  and  revoked. 

After  the  revocation  and  nullification  of  the  letters 
testamentary  issued  to  Jessup  and  Putnam,  as  e'xecutors, 
by  the  California  court,  and  on  April  30,  1888,  letters  of 
administration  with  the  will  annexed  of  Gershom  P.  Jes- 
sup, deceased,  were  issued  by  the  court  in  California,  to 
James  Gilleran,  the  petitioner  and  appellant  herein,  after 
he  had  qualified  and  filed  a  bond  in  the  sum  of  $50,000, 
as  required  by  law. 

Such  letters  of  administration  with  the  will  annexed, 
are  still  in  full  force,  and  effect  in  the  State  of  California. 
There  are  no  debts  due  or  claimed  to  be  due,  from  Ger- 
shom P.  Jessup,  deceased,  to  any  resident  of  this  State. 

Upon  the  foregoing  facts,  which  are  substantially  un- 
disputed, and  which  are  recited  in  the  order  appealed 
from,  the  appellant  claimed  before  the  surrogate  of  Rich- 
mond county  that  he  was  entitled  forthwith,  and  without 
the  citation  of  any  parties,  under  sections  2695  and  2697 
of  the  Code  of  Civil  Procedure,  to  a  decree  from  the  surro- 
gate of  Richmond  county,  granting  to  him  ancillary 
letters  of  administration  with  the  will  annexed  of  Gershom 
P.  Jessup,  deceased,  and  revoking  the  prior  ancillary 
letters  testamentary,  issued  to  the  executors  of  the  de- 
ceased, who  had  been  removed,  and  whose  original  letters 
had  been  revoked  by  the  California  court  in  the  manner 
described ;  and  a  motion  was  made  by  the  appellant  before 
the  surrogate  of  Richmond  county,  based  on  the  petition 
and  transcript  of  record  annexed  thereto,  for  such  decree. 

The  surrogate  denied  the  application,  and  held  that 
the  issuance  of  a  subpoena  to  the  former  executors  was 
necessary,  and  that  they  had  a  right  to  be  heard  in  re- 
spect to  the  revocation  of  their  ancillary  letters  issued  to 
them,  although  their  original  letters  in  California  had 
already  been  revoked  and  taken  away,  and  although  in  the 
proceeding  for  such  revocation  in  the  California  court 
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they  had  appeared  and  answered,  and  were  heard  upon 
the  applicaidon  which  resulted  in  their  removal. 

It  is  the  contention  of  the  appellant  that  this  deter- 
mination of  the  surrogate  of  Richmond  county  was  erron- 
eous and  contrary  to  the  provisions  of  the  statute  already 
quoted  respecting  ancillary  letters  of  administration,  and 
that  the  motion  and  application  should  have  been  granted. 

Section  2695  of  the  Code  of  Civil  Procedure,  upon 
which  the  appellant  rests  his  claim,  is  as  follows:  ''Where 
a  will  of  personal  property  made  by  a  person  who  resided 
without  this  State  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  pro- 
bate within  the  foreign  country,  or  the  State,  or  the 
Territory  of  the  United  States,  where  it  was  executed, 
or  where  the  testator  resided  at  the  time  of  his  death; 
the  surrogate's  court,  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the 
foreign  letters,  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  the  foreign 
letters  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed, 
as  the  case  requires." 

In  a  literal  sense,  all  that  is  here  prescribed  has  been 
complied  with  by  the  appellant.  His  application  is  by 
duly  verified  petition,  which  shows  that  there  were  no 
creditors  of  the  deceased  in  this  State,  and,  therefore,  no 
parties  necessary  to  be  cited  as  provided  in  section  2698, 
and  was  accompanied  by  a  duly  authenticated  copy  of  the 
will,  and  of  the  foreign  letters  issued  to  the  appellant  by 
the  probate  court  of  California.  And  as  the  section  quoted 
expressly  provides  in  terms,  the  surrogate  upon  such 
presentation  must  record  the  will  and  the  foreign  letters, 
and  issue  thereupon  ancillary  letters  testamentary  or  an- 
cillary letters  of  administration,  with  the  will  annexed,  as 
the  case  requires. 

There  is  no  provision  for  the  issuance  of  a  citation  to 
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the  original  executors  to  whom  the  ancillary  letters  had 
been  issued,  but  the  surrogate  decided  that  such  executors 
were  entitled  to  notice,  and  directed  the  issuance  of  a 
citation  to  them  to  show  cause  why  the  ancillary  letters 
should  not  be  issued  to  the  petitioner,  and  why  the  an- 
cillary letters  formerly  issued  to  them  should  not  be  re- 
voked. 

The  original  executors  had  notice  of  the  proceed- 
ings for  their  removal^  in  the  superior  court  in  San 
Francisco,  and  they  appeared  and  were  heard  in  that  pro- 
ceeding :  and  after  such  hearing,  a  decree  was  made  for 
their  removal,  and  thus  the  chain  that  linked  them  to  the 
estate,  was  melted  and  severed  by  that  revokatory  decree. 
They  ceased  to  be  executors,  and  the  petitioner  is  substi- 
tuted in  their  place ;  and  upon  the  presentation  of  his 
petition  with  the  accompanying  papers  to  the  surrogate 
of  Bichmond  county,  that  officer  was  called  upon  to  act 
as  though  no  ancillary  letters  had  theretofore  been 
granted  by  him. 

When  the  letters  testamentary  of  Jessup  and  Putman 
w^e  called  back  by  the  California  court,  their  powers 
were  abrogated,  and  they  no  longer  had  any  rights  to  de- 
fend, or  interests  to  protect,  in  the  estate  of  their 
testator. 

Deprived  of  the  support  of  the  original  letters,  the 
ancillary  letters  fell  without  an  order  for  their  annihila- 
tion, and  the  only  effect  of  the  action  of  the  surrogate  of 
Bichmond  county  for  the  revocation  of  such  letters,  will 
be  to  disincumber  the  records  in  his  office.  They  are 
already  canceled  and  destroyed  by  operation  of  law,  and 
exist  only  in  name,  upon  the  records  of  the  surrogate. 

Under  such  circumstances  a  notice  of  the  formal  act 
of  cancellation  would  be  an  idle  ceremony. 

The  order  appealed  from  should,  therefore,  be  reversed, 
and  the  matter  should  be  remitted  to  the  surrogate  of 
Bichmond  county,  with  directions  to  grant  the  prayer  of 
the  petition.     The  costs  should  be  paid  from  the  estate. 
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Babnabd,  p.  J. — [Concurring.] — As  a  role  notice  should 
be  given  when  a  court  is  asked  to  make  an  order  which 
injuriously  affects  the  party  against  whom  relief  is  sought. 

This  application  is  peculiar.  The  ancillary  letters 
were  granted  on  the  faith  of  a  California  decree,  appoint- 
ing executors  upon  a  probate  of  a  will  in  that  State. 

Now,  the  same  court  has  removed  the  executors  for 
cause,  and  no  one  questions  the  decree.  Notice,  if  neces- 
sary in  ordinary  cases  and  even  on  this  application,  if  any 
question  was  to  be  made  of  the  facts,  can  do  no  good 
The  surrogate  must  respect  the  decree,  and  there  can  be 
no  issue  raised. 

The  order  should  be  reversed,  with  costs  and  disburse- 
ments, and  the  petition  granted 


Pratt,  J.,  dissented 


DEUTERMANN  and  Another,  LANDiiORDS,  Appellants, 

V.  WILSON,  Tenant,  Respondent. 


N.  Y.  Court  of  Common  Pleas,  General  Term,  December,. 

1888. 

§§  2239,  2244,  2248,  2249,  3120. 

Summary  prooeedhigs^acfjoummetit  of,  by  clerk — Const  ruction  (^slaiute 

Summary  prooeedings  pending  in  a  district  court  in  the  city  of  New 
York,  may  be  adjourned  both  before  and  after  answer .  by  the 
clerk  in  the  absence  of  the  justice. 

"Where,  upon  the  return  day  named  in  a  precept  issued  in  summary 
proceedings,  no  justice  was  present,  and  the  clerk,  after  noting  the 
presence  of  the  landlord  and  the  non-appearance  of  the  tenant, 
adjourned  the  same,  and  thereafter,  on  such  adjourned  day,  no 
justice  being  present,  the  clerk  again  on  his  own  motion  adjourned 
the  case,  and  on  this  last  adjourned  day  the  tenant  appeared  and 
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filed  an  answer,  which  the  jnstioe  reoeiyed*  notwithtending  the 
objection  of  the  landlord,  and  adjonmed  the  case,  and  thereafter 
on  the  adjonmed  day,  no  justice  being  present,  the  clerk  again 
adjourned  the  matter  to  a  subsequent  daj,  on  which  day  a  trial 
was  had  and  a  final  order  made  in  the  tenant's  favor, — Held,  on 
appeal  from  said  order  that  the  derk  had  power  to  adjourn  the 
proceedings ;  that  the  justice  did  not  err  in  receiving  the  answer 
when  he  did,  and  that  he  had  jurisdiction  to  make  the  final  order, 
which  he  did, 

Summai^'  proceedings  to  recover  the  possession  of  real  property 
brought  in  a  district  court  in  the  city  of  New  York  should  in  all 
respects  conform  to  the  practice  ia  actions  pending  in  those 
oourts  where  there  is  no  express  provision  of  law  to  the  contrary. 

{Decided  December  8, 1888.) 

Appeal  by  the  landlord  from  a  final  order  in  summary 
proceedings  to  recover  possession  of  real  property. 

The  facts  are  stated  in  the  opinion. 

Evarts,  Choate  dk  Beaman,  for  landlords,  appellants. 

John  CaUahaTif  for  tenant,  respondent. 

Feb  Curxam. — (Labbemobe,  Ch.  J.,  Van  Hoesen  and 
BooKSTAVER,  JJ.)— On  August  2,  1888,  the  clerk  of  the 
district  court  in  the  city  of  New  York,  for  the  second 
judicial  district,  at  the  request  of  the  appellants,  and  on 
their  petition  as  landlords,  issued  a  precept  requiring  the 
respondent,  a  tenant,  to  show  cause  at  the  court-room  of 
the  second  district  court,  at  3  o'clock  in  the  afternoon  of 
the  same  day,  why  the  possession  of  a  portion  of  147 
Grand  street  should  not  be  delivered  to  the  landlords. 
The  precept  was  duly  served  on  the  tenant. 

The  justice  of  the  district  court  was  not  present  at  the 
time  and  place  specified  in  the  precept,  nor  waa  any  jus- 
tice  of  any  other  district  court  present,  and  the  clerk,  of 
his  own  motion,  after  noting  the  presence  of  the  landlords 
and  the  non-appearance  of  the  tenant,  adjourned  the 
cause  until  August  6.    No  answer  was  filed  at  that  time 
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On  August  6,  no  justice  was  present,  and  the  clerk 
again,  on  hiA  own  motion,  adjourned  the  cause  until 
August  8. 

On  the  last  named  day,  the  justice  was  present,  as 
were  also  the  landlords  and  the  tenant,  and  the  latter  then 
presented  her  answer  to  the  petition.  To  this  the  land- 
lords objected  and  demanded  a  final  order  in  their  favor 
on  the  ground  that  the  tenant  was  in  default  in  not 
appearing  on  the  return  day.  This  was  disputed  by  the 
tenant,  and  the  court  adjourned  the  cause  until  August 
16,  and  on  that  day,  there  being  no  justice  present,  the 
clerk  adjourned  the  matter  until  August  22. 

On  August  22,  the  justice  denied  the  motion  of  the 
landlords  for  a  final  order,  allowed  the  tenant*8  answer  to 
stand,  tried  the  case,  and  thereafter  made  a  final  order  in 
the  tenant's  favor.  From  this  order  the  present  appeal  is 
taken. 

The  appellants  contend  that  neither  the  justice  nor  the 
clerk  had  power  to  adjourn  the  proceeding  until  the  ten- 
ant's answer  was  filed,  and  as  the  latter  failed  to  do  this 
on  the  return  day,  they  became  entitled  to  a  final  order 
absolutely ;  citing  sections  2244, 2248  and  2249  of  the  Code 
in  support  of  this  view. 

Section  2244  provides  that  **  at  the  time  when  the  pre- 
cept is  returnable,  without  waiting  as  prescribed  in  an 
action  ....  in  a  district  court  of  the  city  of  New  York,  the 
person  to  whom  it  is  directed, ....  may  file,  with  the  judge 
or  justice  who  issued  the  precept,  or  with  the  clork  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  veri- 
fied answer  in  an  action  in  the  supreme  court." 

This  provision  is  permissive  only,  and  not  mandatory. 
The  tenant  is  not  bound  by  it  to  so  file  his  answer,  and  in 
many  cases  he  would  deprive  himself  of  valuable  rights 
by  so  doing,  as  under  the  rule  uniformly  enforced  in  those 
courts  he  would  thereby  waive  all  technical  objections  to 
the  jurisdiction  of  the  justice,  the  sufficiency  of  the  peti- 
tion upon  which   the  precept  issued,  as  well  as  to  the 
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precept  itself,  and  also  to  the  previous  notice  in  those 
oases,  which  notice  to  quit  is  required  as  a  prerequisite 
to  the  obtaining  of  a  precept.  The  proceeding,  being  a 
statutory  one,  must  be  strictly  construed,  and  any  mate- 
rial defect  in  the  papers  will  justify  the  justice  in  dis- 
missing it.  We  think  this  section  merely  gives  the  tenant 
an  option  to  file  the  answer  or  to  wait  until  the  justice 
arrives,  when  he  may  first  object  to  the  jurisdiction  of  the 
court,  the  sufficiency  of  the  petition,  notice,  <&c.,  and  then, 
if  these  objections  are  overruled,  he  may  file  his  answer. 

Section  2248  provides,  ''At  the  time  when  issue  is  joined, 
the  judge  or  justice  may,  in  his  discretion,  at  the  request 
of  either  party,  and  upon  proof  to  his  satisfaction,  .... 
by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue.*' 

Section  2249  provides :  ''If  sufficient  cause  is  not 
shown  upon  the  return  of  the  precept, ....  the  judge  or 
justice  must  make  a  final  order,  awarding  to  the  peti- 
tioner the  delivery  of  the  possession  of  the  property." 

But,  as  we  have  before  shown,  the  tenant  is  not  bound 
to  file  his  or  her  answer  in  the  absence  of  the  justice,  much 
less  is  he  required  to  show  cause  before  the  clerk ;  for 
even  in  ordinary  actions,  unless  it  is  expressly  given  by 
statute,  the  latter  has  no  power  to  compel  the  joinder  of 
issue  (Meech  v.  Brown,  1  MUt,  247). 

The  tenant  is  required  to  show  cause  to  the  justice 
only. 

There  is  one  other  section  directly  applicable  to  the 
adjournment  of  summary  proceedings  in  district  courts, 
and  that  is  section  2239, which  provides:  "If,  upon  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is 
unable,  by  reason  of  absence  from  the  court-room,  or  sick- 
ness, to  hear  the  cause,  or  it  is  shown  by  affidavit  that  he 
is  for  any  reason  disqualified  to  sit  in  the  cause,  or  is  a 
necessary  and  material  witness  for  either  party,  a  justice 
of  any  other  district  court  of  the  city  may  act  in  his  place 
at  the  same  court-room." 
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These  are  the  only  proyisions  of  the  Code  expressly 
relating  to  the  adjournment  of  summary  proceedings,  and 
it  will  be  seen  that  by  them  the  power  of  adjournment  is 
given  to  the  justice  only,  and  not  the  clerk  in  any  case, 
either  before  br  after  issue  joined*  It  will  also  be 
observed  that  all  the  proceedings  must  be  had  in  the 
court-room  of  the  court  where  they  were  originally  com- 
menced. 

No  justice  being  present  on  the  return  day,  and  no 
provision  having  been  made  by  the  Code,  as  to  what  shall 
be  done  respecting  these  proceedings  in  his  absence,  we 
think  the  tenant  is  not  bound  to  appear  from  day  to  day 
until  he  comes,  and,  under  such  circumstances,  the  pro- 
ceedings fall  entirely  (as  was  the  case  in  ordinary  actions 
in  district  courts  before  power  was  given  the  clerk  to 
adjourn  the  court  in  the  Absence  of  the  justice),  unless  the 
clerk  has  the  same  power  to  adjourn  them  that  he  has  to 
adjourn  actions  in  these  courts. 

Section  1292  of  the  Consolidation  Act  (chapter  410, 
Laws  1882),  provides,  ''Whenever  the  justice  fails  to 
attend,  the  clerk  may  adjourn  in-  the  same  manner  as  the 
justice  might  have  done."  That  is,  in  the  same  way  or 
mode  (not  in  the  same  cases)  a  justice  might  have  done  ; 
for  we  concede  a  justice  could  not  adjourn  without  an 
answer  being  filed,  but  this  the  clerk  has  no  power  to 
require. 

Section  1292  is  but  a  re-enactment  of  section  6,  chap- 
ter 344,  Laws  1^57. 

Section  1358  of  the  Consolidation  Act,  which  professes 
to  be  merely  a  re-enactment  of  section  2259  of  the  Code 
of  Civil  Procedure,  before  referred  to,  reads :  **  If,  upon 
the  return  of  the  precept,  or  upon  an  adjourned  day,  the 
justice  is  unable,  by  reason  of  absence  from  the  court- 
room, or  sickness,  to  hear  the  cause,  and  it  is  not  adjourned 
by  the  clerk  in  accordance  with  section  1292  of  this  act, ....  a 
justice  of  any  other  district  court  of  the  city  may  act,"  &c 

This  would  be  entirely  conclusive  upon  the  question 
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of  the  clerk's  power  to  adjourn  these  proceedings,  were  it 
not  that  section  2143  of  the  Consolidation  Act  says,  enn* 
merating  a  large  number  of  preceding  sections,  including 
1358,  these  sections,  "  being  intended  only  to  contain  the 
substance  of  certain,  sections  of  the  Code  of  Civil  Proce- 
dure, ....  or  of  amendments  thereof,  shall  not  be  con-» 
strued  as  making  any  new  enactment,  or  as  repealing,  mod- 
ifying, amending  or  suspending  any  provision  of  either  of 
said  Codes,  or  any  amendment  thereof,  but  shall  be  treated 
and  considered  as  embraced  in  this  act  solely  in  order 
that  it  may  contain  all  provisions  of  existing  laws*  which 
of  special  are  application  to  the  city  of  New  York." 

So  that  the  words  in  italics  cannot  be  construed  as 
making  any  change  in  the  Code  of  Civil  Procedure. 

But  is  it  not  equally  conclusive  as  showing  the  inter- 
pretation which  the  Legislature  put  upon  its  former 
enactment,  and  that  it  intended  thereby  that  summary 
proceedings  instituted  in  district  courts  should  be  subject 
to  all  the  provisions  in  respect  to  the  mode  of  procedure 
prescribed  for  actions  in  such  courts,  except  as  otherwise 
prescribed  by  statute?  Else  why  insert  the  words  in 
italics  ?  They  are  ineffective  as  new  legislation,  and  can 
be  rendered  effective  only  as  showing  the  legislative 
intent  of  the  former  enactment 

In  accordance  with  this  view,  it  has  been  held,  where 
summary  proceedings  were  commenced  before  a  justice  of 
the  peace,  that  all  the  provisions  in  respect  to  the  mode 
of  procedure  in  justices'  courts  apply  to  such  proceedings 
(People  ex  rd.  White  r.  Loomis,  2  N.  Y.  Civ.  Pro.  78). 

If  the  Legislature  did  not  intend  that  this  proceeding 
should  be  subject  to  the  procedure  in  actions  in  district 
courts,  then  it  has  utterly  failed  to  limit  the  time  within 
which  the  final  order  must  be  made  by  a  justice  of  a  dis- 
trict court,  as  there  is  no  provision  in  the  Code  limiting 
that  time ;  although  the  Legislature  carefully  restricts 
such  courts  to  a  specified  time  in  which  to  do  acts  in 
other  cases. 
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Section  3120  of  the  Code  expressly  gives  the  power  of 
adjournment  to  the  clerks  of  district  courts  in  the  city  of 
Brooklyn ;  and  it  is  difficult  to  see  why  the  Legislature 
intended  to  give  to  such  clerks  'greater  power  than  that 
given  by  it  to  clerks  of  district  courts  in  this  city. 

The  district  courts  of  the  city  of  New  York  have  nni- 
formly  acted  upon  the  theory  that  summary  proceedings 
should  in  all  respects  be  conformed  to  the  practice  in 
actions  pending  in  those  courts,  where  there  was  no 
express  provision  of  law  to  the  contrary,  and  the  clerks, 
of  those  courts  have  uniformly  acted  upon  such  construc- 
tion, and  adjourned  summary  proceedings  in  the  absence 
of  the  justice. 

For  these  reasons,  we  think  it  best  to  hold  that  the 
clerk  had  the  power  to  adjourn  the  proceedings  in  this 
case  ;  that  the  justice  did  not  err  in  receiving  the  answer 
when  he  did,  and  that  he  had  jurisdiction  to  make  the 
final  order  which  he  did.  We  have  examined  the  testi- 
mony, and  find  the  evidence  quite  sufficient  to  warrant 
the  justice  in  coming  to  the  conclusion  he  did  in  this 
case. 

The  final  order  should,  therefore,  be  affirmed,  with 
costs. 


BOEBER,  Appellant,  v,  DAWSON.  Respondent. 

CrTY  CouBT  op  New  York,  Genbbal  Term,  December,  1888. 

§§  549, 1487. 

Arrest — when  dependent  upon  ^nature  of  action — ejfect  of  amendment  of 

Code  (f  Civil  Procedure,  J  649^  m  1886. 

Although  prior  to  the  amendment  of  the  Code  of  Civil  Prooednre» 

section  549,  in  1886,  an  action  to  recover  moneys  converted  by 

the  defendant  as  plaintiff's  agent  while  acting  in  a  fiduciary 

capacity  was  regarded  as  an  action  on  contract,  and  the  right  to 

Vol.  XV.— 27. 
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arrest  the  defendant  therefore  extrinsic,  it  is,  since  such  amend- 
ment, no  longer  extrinsic  to  the  cause  of  action,  but  an  essential 
part  of  it ;  the  action  is  now,  by  this  section,  treated  as  one  e.v 
delicto,  and  upon  the  judgment  an  execution  against  the  person 
may  issue  without  the  prerequisite  of  an  order  of  arrest. 

The  fact  that  the  plaintiff  in  an  action  ex  delicto  entered  judgment 
with  the  clerk  without  application  to  the  court,  while  it  may 
render  the  judgment  voidable  for  irregularity,  does  not  make 
it  void.  It  is  good  until  set  aside,  and  can  only  be  attacked  by  a 
direct  motion,  founded  upon  the  irregularity  complained  of. 

Boeber  v,  Dawson  (14  N,  Y.  Civ.  Pro.  354),  reversed. 

(Decided  ^December  27.  1888.) 

Appeal  by  plaintiff  from  an  order  setting  aside  an 
execution  issued  against  the  person  of  the  defendant. 

This  action  was  brought  to  recover  moneys  collected 
by  the  defendant  as  agent  of  the  plaintiff  while  acting  in 
a  fiduciary  capacity,  which  moneys  he  was  to  pay  over 
monthly,  less  his  commissions  for  collecting  the  same. 

No  order  of  arrest  was  issued  in  the  action,  and  judg- 
ment was  entered  by  default  without  application  to  the 
court ;  after  the  return  of  the  execution  against  the  prop- 
erty, an  execution  was  issued  against  the  person  of  the 
defendant,  which  he  moved  to  vacate. 

The  motion  was  granted  at  special  term,  and  this 
appeal  from  the  order  thereupon  entered  duly  taken. 

The  opinion  of  the  special  term  is  reported  in  14  N,  Y. 
Civ.  Pro.,  at  page  354. 

B.  P.  WUder,  for  defendant-appellant. 

WiUiam  O.  McCrea,  for  plaintiff-respondeni 

Per  Curiam. — [MoAdam,  Ch.  J.,  Nehrbas  and  Browne, 
JJ.] — The  action  is  for  money  converted  by  the  defend- 
ant as  agent  in  a  fiduciary  capacity.  It  was  formerly 
regarded  as  an  action  on  contract,  and  the  right  of  arrest 
extrinsic  (Segelken  v.  Meyer,  94  N.  Y,  484;  Donovan  v. 
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Oomell,  8  N.  T  Civ.  Pro.  283).  The  aUegation  of  conver- 
sion was  treated  as  surplusage  and  not  issuable  (M),  and 
no  execution  against  the  person  could  issue  unless  an 
order  of  arrest  had  been  obtained  prior  to  judgment 
(Wood  V.  Henry,  40  iV.  Y.  124).  Since  the  amendment 
made  in  1886,  to  section  549  of  the  Code,  this  rule  has 
been  changed.  The  right  to  arrest  in  such  a  case  is  no 
longer  extrinsic  to  the  cause  of  action,  but  is  made  an 
-essential  part  of  it.  The  action  is  (by  this  section)  treated 
as  one  ex  delicto^  for  the  last  portion  of  section  549  pro- 
Tides  that  a  judgment  for  the  defendant  will  not  bar  a 
new  action  {ex  contractu)  to  recover  the  money.  The  judg- 
ment in  such  an  action  (ex  delicto)  authorizes  an  execution 
against  the  person  without  the  pre-requisite  of  an  order  to 
arrest  {Code  Civ,  Fro.,  §  1487).  The  court  below,  in  holding 
otherwise,  clearly  erred  in  its  construction  of  section  549, 
supra.  The  &ct  that  the  plaintiff  entered  judgment  with 
the  clerk,  without  application  to  the  court,  may  have 
rendered  the  judgment  voidable  for  irregularity,  but  not 
void.  It  can  only  be  attacked  by  a  direct  motion  founded 
on  the  irregularity  complained  of.  It  is  good  until  set 
aside,  and  while  in  force  is  sufficient  to  authorize  an  exe- 
cution against  the  person.  It  follows  that  the  order 
appealed  from  must  be  reversed,  with  costs.* 

*  ThiB  deciBion  aUo  in  effect  reverses  that  made  in  Oarrington  v, 
IVashbum,  14  N.  T.  Civ.  Pro.  350,  so  far  as  it  refers  to  the  question 
heredeoided. 
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HALL  V.  SEXTON. 

SiTPEBiOB  Court  op  thb  Crrr  or  New  York,  Speciai^ 

Tebjc,  December,  1888. 

§  620. 

UndertahiTig  to  procure  injunction — when  reference  to  cucertain  damage^ 

sustained  hy,  not  ordered. 

Before  an  order  of  reference  can  be  granted  to  ascertttin  the  damage 
caused  by  an  injunction,  there  must  be  some  determination  hj 
the  court  that  the  plaintiff  was  not  entitled  to  the  injunction,  and 
the  mere  discontinuance  of  the  action  upon  application  of  the 
plaintiff  is  not  such  an  adjudication. 

Pahner  v.  Foley  (71  N.  F.  106) ;  Benedict  v,  Benedict  (15  Hun,  806, 
aff*d.  76  N.  F.  600) ;  Johnson  v.  EUwood  (82  K  F.  363) ;  fol- 
lowed. Waterbury  v.  Bouker  (10  Hun,  262);  Carpenter  t^.  Wright 
(4  Bosw.  655);  Pacific  Mail  Steamship  Co.  v.  Toel  (85  K  F.  646); 
Hope  V.  Acker  (7  Abb.  Pr,  808),  di8tingu]3hed. 

(Decided  December,  1888.) 

Motion  by  defendant  for  a  reference  to  ascertain  dam- 
age sustained  by  him  by  injunction  pendente  lite. 

An  injunction  order  was  granted  in  this  action  upon 
the  giving  of  the  usual  undertaking  by  the  plaintiff,  which 
order  was  continued  by  the  special  term  during  the  pend* 
ency  of  the  action,  and  affirmed  by  the  general  term  upon 
appeal.  Thereafter  the  action  was  discontinued  upon 
plaintiff's  application  and  upon  his  complying  with  the 
terms  imposed  by  the  court 

Other  facts  appear  in  the  opinion. 
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Joseph  P.  Fallon,  for  defendant  and  motion. 
Charles  M.  HaU^  for  plaintiff^  opposed. 

Tbuax,  J. — Section  620  of  the  Code  of  Civil  Procedure 
provides,  in  a  case  of  this  kind,  that  the  party  applying 
for  an  injunction  must  give  an  undertaking  executed  by 
him  or  by  one  or  more  sureties,  to  the  efiect  that  the 
plaintiff  will  pay  to  the  party  enjoined  such  damages,  not 
exceeding  a  sum  specified  in  the  undertaking,  as  he  may 
sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto. 

The  defendent  contends  that  the  discontinuance  of  the 
action  by  plaintiff  is,  in  effect,  a  decision  by  the  court  that 
the  plaintiff  was  not  entitled  to  the  injunction,  and  cites 
several  authorities  to  sustain  that  proposition.  But  none 
of  the  cases  cited  by  him  present  the  same  state  of  facts 
that  is  presented  in  this  case. 

In  Palmer  v.  Foley  (71  N.  Y,  106),  an  injunction  was 
obtained.  On  appeal  to  the  general  term  the  order  of 
injunction  was  modified,  and  defendant  was  allowed  to 
put  in  a  supplemental  answer  on  condition  that  the 
plaintiff  might  discontinue  on  payment  of  costs.  The 
answer  was  served.  After  that,  an  order  of  discontinuance 
was  entered  on  consent  and  on  payment  of  costs.  It  was 
claimed  by  the  defendant  that  what  was  done  was  equiv- 
alent to  the  court  finally  deciding  that  the  plaintiff  was 
not  entitled  to  the  injunction. 

The  court  of  appeals  said:  *' Cases  are  cited  which 
idmost  hold  to  that  effect.  In  most  of  them  there  was 
some  action  of  the  court  upon  the  validity  or  merit  of  the 
injunction  order  adverse  to  the  plaintiffs  right  to  have 
had  it  allowed.  The  plaintiff,  after  such  action,  discon- 
tinued of  his  own  motion,  and  presumably  in  consequence 
thereof."  The  court  of  appeals  held  that  the  court  below 
erred  in  holding  that  the  discontinuance  was  an  adjudi- 
<)ation  by  the  court,  or  equivalent  to  one,  that  plaintiff 
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was  not,  in  the  first  instance,  entitled  to  an  injunction^ 
and  it  reversed  the  order  granting  a  reference. 

In  Benedict  v,  Benedict  (15  Hivriy  305  ;  affirmed  in  7& 
N.  Y,  600),  there  had  been  a  reference  to  a  referee,  .  nd 
there  had  been  an  order  of  reference  to  hear  and  deter* 
mine  the  action,  and  the  referee  had  reported  that  the 
verbal  contract  between  the  parties  was  void,  and  refused 
to  decree  a  specific  performance. 

The  court  held  (see  15  Hun,  307)  that  the  referee  had 
decided  nothing  concerning  said  injunctions;  that  the 
judgment  entered  on  the  report  of  the  referee  did  not  in 
any  manner  refer  to  said  injunctions  or  either  of  them, 
and  that,  according  to  the  conditions  of  the  undertakings 
there  must  be  a  final  decision,  that  is,  one  made  at  the 
termination  of  the  action ;  and  the  decision,  in  order  to 
authorize  an  action  on  the  undertaking,  must  be  in  effect 
that  the  plaintiff  was  not,  at  the  time  of  obtaining  the 
injunction,  entitled  thereto. 

In  Johnson  v.  Elwood  (82  N.  Y.  362),  a  temporary- 
injunction  was  dissolved  by  stipulation  on  the  termina- 
tion of  another  suit 

Motion  was  then  made  to  dismiss  the  complaint,  and 
an  order  was  granted  on  defendant's  motion  discontinue 
ing  the  action.  Judgment  of  discontinuance  was  entered^ 
and  then  an  order  of  reference  as  to  damages  was  granted* 

It  was  held  by  the  court  of  appeals  that  the  same  was 
improperly  granted,  because  it  had  not  been  finally  decid- 
ed that  the  plaintiff  was  not  entitled  to  the  injunction. 

In  Waterbury  v.  Bouker  (10  Han,  262),  the  court 
refused  to  continue  a  preluninary  injunction,  and  dissolved 
the  same,  and  gave  plaintiff  leave  to  discontinue  the 
action.  It  was  there  held  that  plaintiff  was  entitled  to  & 
reference  as  to  damages,  because  ''  by  the  orders  made 
denying  the  continuance  of  the  injunction,  and  discontin^ 
uing  the  action,  it  did  finally  appear  that  the  plaintiff  was- 
not  entitled  to  the  injunction." 

In  the  case  of  Carpenter  v.  Wright  (4  Bosiv,  655),  the 
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injunction,  on  motion  of  defendants,  and  on  a  hearing  of 
all  the  parties  on  the  merits,  was  vacated  by  the  order  of 
the  court,  and  thereafter  an  order  was  entered,  at  the 
plaintiff's  instance,  discontinuing  the  action  on  payment 
of  defendant's  costs.  The  court  held  that  this  was,  in 
effect,  a  determination  that  the  plaintiff  was  not  entitled 
to  the  order  of  injunction. 

In  the  case  of  Pacific  Mail  Steamship  Co.  r.  Toel  (85 
^V.  r.  646),  the  application  by  the  defendants  for  a  refer- 
ence to  ascertain  damages  sustained  by  the  injunction,  was 
not  opposed. 

The  referee's  report  was  confirmed  at  the  special  term, 
and  plaintiff  appealed  from  such  order  to  the  general  term, 
and  there  the  damages  were  reduced,  and  plaintiff  then 
appealed  to  the  court  of  appeals,  so  that  on  the  appeal  to 
that  court,  the  only  question  there  to  be  determined  was, 
whether  the  court  at  special  term  erred  in  confirming  the  re- 
port, and  whether  the  order  at  general  term  was  erroneous. 
The  court  of  appeals  said  (see  page  647)  that  the  only 
matter  litigated  before  the  referee  was  the  amount  of 
damages.  And  further,  **  We  cannot  inquire  now  whether 
or  not  plaintiff  was  in  fact  entitled  to  the  injunction.  That 
matter,  for  the  purposes  of  this  proceeding,  has  been  con- 
clnsiyely  established  against  the  plaintiff."  In  Hope  t*. 
Acker  (7  AI)b.  Pr.  308),  this  court  at  special  term  said  that 
**  A  discontinuance  terminates  an  action  to  all  purposes, 
and  operates  to  dissolve  an  injunction.  If  such  facts  give 
the  defendant  a  right  to  damages  upon  the  undertaking, 
he  must  establish  it  hy  actions  thereon."  The  question 
now  before  me  was  not  before  the  court  in  Hope  v.  Acker. 

I  am  of  the  opinion  that  before  an  order  of  reference 
can  be  granted  in  an  action  of  this  kind,  there  must  be 
some  determination  by  the  court  that  the  plaintiff  was 
not  entitled  to  the  injunction,  and  that  such  fact  has  not 
been  decided  in  this  case.  It  is  not  enough  that  the  plaint- 
iff has  discontinued  the  action. 

The  motion  is  denied,  but  without  costs. 


424  CIVIL  PBOCEDUBE  BEPORTS. 


West  V.  Kiirts. 


WEST,  Appellant,  v.  KUBTZ,  Bespondent. 

N.  Y.  GouBT  OF  Common  Pleas,  General  Term,  Decem- 
ber, 1888. 

§§  73,  75. 

Gliampe7'tf/ — purcJiase  if  dainx  hy  attorney. 

The  adjudications  upon  the  subject  fulij  establish  that  the  mere 
fiact  of  a  pnrohaee  of  bond  and  mortgage,  &c.,  hj  an  attorney, 
is  not  evidenoe  of  a  purchase  with  the  intent  and  for  the  purpose 
of  bringing  an  action  thereon ;  that  an  attorney  may  purchase 
bonds,  &o.,  for  investment  or  for  profit,  or  for  the  protection  of 
other  interests,  and  the  purchase  is  not  made  illegal  by  an  intent 
to  bring  suit,  if  necessary,  for  collection  ;  that  to  constitute  the 
offense  sought  to  be  provided  against  by  the  Code  of  Civil  Pro- 
cedure, section  73,  the  primary  purpose  must  be  to  bring  suit, 
and  that  intent  must  not  be  merely  incidental  and  contingent, 
but  the  purchase  must  be  made  for  the  very  purpose  of  bringing 
.suit. 

Where,  in  an  action  upon  a  bond,  the  answer,  among  other  defenses, 
set  up,  that  the  bond  was  purchased  by  the  plaintiff,  au  attorney 
and  counselor  at  law»  with  the  intent  and  for  the  purpose  of 
bringing  suit  thereon,  and  the  plaintiff's  counsel  requested  the 
court  to  charge,  "  That  if  the  jury  believed  that  the  bond  was 
transferred  to  the  plaintiff  as  collateral  for  an  advance  of  moneys, 
that  that  took  the  transaction  out  of  the  operation  of  the  statute, 
respecting  the  bringing  of  suits  by  attorneys  in  their  own  name ; 
and  that  the  jury  should  find  for  the  plaintiff  on  that  branch  of 
the  case," — Held^  that  this  request  might  properly  be  refuaed, 
for  the  reason  that  the  taking  of  the  bond  as  collateral  might  be, 
or  it  might  not  be,  illegal — depending  upon  the  intent  and  pur- 
pose for  which  it  was  taken  ;  that  if  taken  to  secure  an  existing 
debt,  with  the  intention  of  bringing  a  suit  thereon,  if  necessary 
for  collection,  the  transaction  would  b^  legal,  but,  if  taken  with 
the  primary  intention  of  bringing  an  action  thereon,  such  inten- 
tion not  being  the  mere  contingent  purpose  of  bringing  a  suit,  in 
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oase  of  faflnre  to  collect,  but  forming  the  primftry  purpooe  in 
procuring  the  transfer,  would  bring  it  within  the  statute,  and 
make  the  trannaotion  illegal 

Where,  in  such  an  action,  the  judge  presiding  at  the  trial,  instead  of 
refusing  the  request,  said,  **  I  can  hardly  say  that ;  it  was  not 
taken  out  of  the  statute,  unless  transferred  free  from  the  intention 
of  bringing  a  suit  I  think,  if  so  taken,  it  is  right  to  charge  as  you 
request," — Held,  error,  requiring  the  reversal  of  a  judgment  in 
the  defendant's  favor ;  that  the  ruling  did  not  set  before  the 
jury  the  fact  that  the  only  thing  prohibited  by  law  was  the  pur- 
chase of  securities  with  the  primary  intent  and  purpose  of  bring- 
ing an  action  thereon. 

{Decided  Decembef  3, 1888.) 

Re-argument  of  appeal  by  plaintiff  from  a  judgment 
entered  against  him  upon  the  verdict  of  a  jury,  and  from 
an  order  denying  a  new  trial. 

The  facts  appear  in  the  opinion. 

Alexander  Thain,  for  plaintiff-appellant. 

Anderson  d  Man,  for  defendant-respondent 

BooKSTAVER,  J. — This  action  was  brought  to  recover 
the  balance  due  on  a  bond  given  by  the  defendant  to 
Henry  Kurtz,  and  by  him  assigned  to  Zimri  West,  who 
subsequently  assigned  it  to  the  plaintiff,  his  son,  the  lat- 
ter claiming  it  was  so  assigned  as  collateral  security  for 
moneys  loaned. 

The  defendant  interposed  three  defenses  :  First,  pay- 
ment ;  secondly,  that  the  plaintiff,  being  an  attorney,  took 
the  bond  for  the  purpose  of  bringing  an  action  thereon ; 
and  thirdly,  usury.  Only  the  second  and  third  defenses 
were  litigated  on  the  trial. 

The  jury  were  instructed  by  the  court  to  answer  two 
questions : 

1st.  Did  the  plaintiff  purchase  the  bond  in  suit,  with 
the  intention  and  for  the  purpose  of  bringing  an  action 
thereon  ? 
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This  they  answered  in  the  negative. 

The  second  question  was  in  relation  to  the  alleged 
nsnry,  and  this  they  answered  in  the  negative. 

A  general  verdict  was  thereupon  rendered  for  the 
defendant ;  hence  this  appeal. 

When  the  appeal  was  first  before  a  general  term  of  this 
court,  the  judgment  was  affirmed;  but  afterward  a  re*argu* 
ment  was  ordered,  because  an  exception  taken  to  the 
ruling  of  the  trial  judge,  on  a  request  of  the  plaintiff  to 
charge  a  proposition  relating  to  the  question  first  submit- 
ted to  the  jury,  had  been  overlooked.  And  this,  we  think, 
is  the  only  question  necessary  for  us  to  examine  at  this 
time,  as  the  other  points  ai^ued  are  based  upon  the  tes- 
timony in  the  case,  which  may  be  changeoTif  a  new  trial 
is  had. 

The  statute  prohibiting  attorneys  and  counselors  at 
law  from  buying  bonds,  promissory  notes,  &c.,  with  the 
intent  and  for  the  purpose  of  bringing  actions  thereon^ 
was  enacted  to  prevent  an  evil  more  common  in  former 
times  than  now  ;  hence,  there  are  not  many  recent  deci- 
sions on  the  subject ;  but  we  think  former  adjudications 
fully  establish  the  following  : 

Isi  The  mere  fact  of  the  purchase  of  a  bond,  mort- 
gage, &c,y  by  an  attemey,  is  not  evidence  of  a  purchase 
with  the  intent  and  for  the  purpose  of  bringing  an  action 
thereon  (Hall  v.  Bartlett,  9  Barb.  297 ;  Bristol  v.  Dann^ 
12  Wend.  142). 

2d.  An  attorney  may  purchase  bonds,  &c,  for  invest- 
ment, or  for  profit,  or  for  the  protection  of  other  interests, 
and  the  purchase  is  not  made  illegal  by  an  intent  to  bring 
suit,  if  necessary,  for  collection  (Moses  v,  McDivitt,  88  N^ 
Y.  62). 

3d.  To  constitute  the  offense,  the  primary  purpose 
must  be  to  bring  suit,  and  that  intent  must  not  be  merely 
incidental  and  contingent  (Moses  v,  McDivitt,  supra). 

And  4th.  That  the  purchase  muRt  be  made  for  the  very 
purpose  of  bringing  suit  (Moses  v.  McDivitt,  supra). 
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The  body  of  the  charge  was  not  excepted  to,  because 
these  rules  of  law  were  not  stated  with  sufficient  clear- 
ness, but  at  the  conclusion  of  the  charge,  the  plaintiff's 
counsel  requested  the  court  to  charge,  "  that  if  the  jury 
belieyed  that  the  bond  was  transferred  to  the  plaintiff  a» 
collateral  for  an  advance  of  moneys  made  in  February, 
1885,  that  that  took  the  transaction  out  of  the  operation 
of  the  statute  respecting  the  bringing  of  suits  by  attor- 
neys in  their  own  name,  and  that  the  jury  should  find  for 
the  plaintiff  on  that  branch  of  the  case."  This  request 
the  court  might  well  have  refused  to  charge,  because  the 
taking  of  the  bond  or  collateral  might  be,  or  it  might  not 
be  illegal,  depending  upon  the  intent  and  purpose  for 
which  it  was  taken.  If  taken  to  secure  an  existing  debt 
with  the  intention  of  bringing  a  suit  thereon,  if  necessary, 
for  collection,  the  transaction  would  not  be  obnoxious  to 
the  statute,  but  if  taken  with  the  primary  intention  of 
bringing  an  action  thereon,  such  intention — not  being  the 
mere  contingent  purpose  of  bringing  a  suit  in  case  of 
failure  to  collect,  but  forming  the  primary  and  moving 
purpose  in  procuring  the  transfer— would  bring  it  within 
the  statute,  and  make  the  transaction  illegal.  But  the 
learned  judge,  instead  of  refusing,  said  :  "  I  can  hardly 
say  that.  It  was  not  taken  out  of  the  statute  unless  trans- 
ferred free  from  the  intention  of  bringing  a  suit.  I  think, 
if  Ro  taken,  it  is  right  to  charge  as  you  request.*'  To  which 
the  plaintiff  excepted. 

This  statement,  we  think,  too  broad,  and  may  have 
misled  the  jury.  Doubtless,  the  learned  judge  had  still 
fresh  in  his  mind  the  limitations  to  the  prohibition  against 
such  transactions  by  attorneys,  he  had  stated  in  the  body 
of  the  charge.  But  the  average  juror  drawn  from  ordin- 
ary business  pursuits  cannot  be  supposed  to  be  as  familiar 
with  the  law  governing  a  prohibition  aimed  at  a  special 
class  and  affecting  a  few  only,  as  he  is  with  those  law& 
affecting  the  rights  and  property  of  every  person  in  the 
community,  and  hence  the  necessity  that  instructions  on 
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the  less  ftuuiliar  laws  goyerning  particalar  Bubjects  Bhould 
always  be  clear  and  specific,  accompanied  by  such  limita- 
tions and  qualifications  as  the  natnre  of  the  case  demands. 

As  before  shown,  the  mere  purchasing  or  obtainii^ 
title  to  a  bond,  etc.,  by  an  attorney  is  itself  colorless.  It 
is  legal  or  illegal,  according  to  the  intent  and  purpose 
with  which  the  transaction  is  entered  into  by  the  attorney. 
He  may  have  the  intention,  at  the  time  of  procuring  the 
security,  to  bring  suit  upon  it,  if  necessary  for  its  collec- 
tion, and  yet  the  transaction  would  not  be  illegal. 

But  the  ruling  of  the  learned  judge,  that  the  transac- 
tion was  not  taken  out  of  the  statute  unless  the  bond  was 
transferred  ''free  from  the  intention  of  bringing  suit," 
may  well  have  led  the  jury  to  think  they  should  have 
found  for  the  defendant,  even  though  they  found  from  the 
evidence  that  plaintifiTs  only  intent  was  to  sue  in  case  it 
was  necessary  for  the  collection  of  the  moneys  due  on 
the  bond.  The  ruling  did  not  clearly  set  before  the  jury 
the  fact  that  the  only  thing  prohibited  by  the  law  was 
the  purchase  of  securities  with  the  primary  intent  and 
purpose  of  bringing  an  action  thereon. 

For  this,  we  think,  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
Abide  the  event. 


liABKEMORE,  Ck  J.,  and  Van  Hoesen,  J.,  concurred. 
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SHEEHAN  A8  Adminibtratrix,  etc.,  v.  THE.  BRAD- 
FORD, BORDELL  &  KINZUA  R  R  Co. 

Sdfbeue  Coubt,  Fifth  DEPABTMEirr,  Erie  County, 
Special  Tebm,  January^  1889. 

§426. 

Service  tf  stimmona  upon  officer  of  foreign  corporation  while  in  State 

attending  court, 

"Where  a  director  of  a  foreign  oorporaiion  who  was  a  non-reaLdeiit  of 
this  State,  came  into  this  State  at  the  request  of  one  of  the  parties 
to  an  action  being  tried  in  the  supreme  court  of  this  State  before 
a  referee,  for  the  sole  and  only  purpose  of  being  a  witness  in  said 
action,  and,  while  so  attending  said  court  as  a  witness,  he  was 
served  with  a  sununons  upon  the  foreign  corporation  of  which  he 
was  director, — Held,  that  the  service  of  said  summons  should  be 
set  aside ;  that,  haying  come  here  for  the  sole  purpose  of  aiding 
the  courts  to  administer  justice,  the  defendant  was  entitled  to  the 
protection  of  our  courts,  accorded  parties  and  witnesses  under 
such  circumstances  ;  that  the  reason  of  the  mle  prohibiting  ser- 
vice of  a  summons  in  such  cases  applies  with  the  same  force  in 
such  a  case,  as  it  would  have  applied  if  the  party  served  had  him- 
self been  defendant.* 

(Decided  January  2,  1889.) 

Motion  to  set  aside  the  service  of  a  summons. 

The  facts  appear  in  the  opinion. 

WiUiam  H.  Hendersony  for  defendant  and  motion. 

Adelbert  Moot^  for  plaintiff,  opposed. 


*  See  Tribune  Association  v.  Sleeman,  12  N.  T,  Civ,  Pro.  20. 
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Lewis,  J. — ^The  defendant  is  a  railroad  corporation 
organized  under  the  laws  of  the  State  of  Fennsjlyania, 
and  doing  its  business  in  that  State.  At  the  time  of  the 
service  of  the  summons  as  hereinafter  stated,  some  of  its 
property,  consisting  of  cars,  was  within  this  State.  B.  G. 
Taylor,  a  director  of  the  defendant,  being  a  resident  of 
the  State  of  Pennsylvania,  came  into  this  State  at  the 
request  of  one  of  the  parties  to  an  action  being  tried  in 
this  court  before  a  referee,  for  the  sole  and  only  purpose 
of  being  a  witness  in  said  action,  and,  while  so  attending 
such  court  as  a  witness,  he  was  served  with  a  summons  in 
the  above  entitled  action,  and  the  defendant  now  moves 
for  an  order  setting  aside  the  service.  It  has  for  many 
years  been  the  settled  doctrine  in  this  State  thab  a  service 
under  such  circumstances  in  an  action  against  the  witness 
will  be  set  aside  on  motion  (Persons  v.  Greer,  66  N.  Y. 
124 ;  Matthews  v.  Tufts,  87  Id.  568). 

It  is  urged  that  this  immunity  should  not  be  extended 
to  a  case  where  the  service  is  for  the  purpose  of  commenc- 
ing an  action  against  a  party  other  than  the  individual 
upon  whom  the  service  is  actually  made. 

This  exemption  rule  is  not  by  force  of  any  statute,  but 
grows  out  of  its  necessity  for  the  administration  of  justice, 
as  courts  would  often  be  embarrassed  if  suitors  or  wit- 
nesses while  attending  court  were  subjected  to  the  service 
of  process.  They  thereby  might  be  deterred  and  pre- 
vented from  attending  upon  the  sitting  of  our  courts  as 
witnesses,  and  delays  might  ensue  or  injustice  be  done 
thereby.  The  personal  attendance  of  witnesses  upon  the 
trials  of  actions  not  only  facilitates  the  trials  but  aids  in 
the  satisfactory  and  correct  decision  of  casea  The  reason 
of  this  rule  of  exemption  applies  with  the  same  force  in 
the  case  at  bar  as  if  Mr.  Taylor  had  been  the  real  defend- 
ant. He  undoubtedly  would  not  have  appeared  as  a  wit- 
ness upon  the  trial  if  be  had  understood  that  by  so  doing 
he  subjected  the  defendant  to  the  jurisdiction  of  the  courts 
of  this  State.     Had  he  come  here  for  pleasure  or  upon 
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business  other  than  that  of  a  witness,  he  would,  for  the 
purposes  of  commencing  this  action,  have  brought  the 
defendant  here  and  subjected  it  to  the  jurisdiction  of  the 
courts  of  this  State. 

Haying  come  here  solely  for  the  purpose  of  aiding  the 
courts  to  administer  justice,  the  defendant  is  entitled  to 
the  protection  our  courts  accord  parties  and  witnesses 
who  are  here  under  such  circumstances. 

The  motion  to  set  aside  the  service  of  the  summons  is 
granted,  without  costs. 


KXJCKLO,  Appellant  v.  EliEIS,  Respondent, 

Supreme  Court,  Fifth  Department,  General  Term, 

October,  1888. 

§§  3015,  3062,  3063. 

Appeal  to  county  court  from  justice's  court — how  disposed  of. 

Comity  courts  have  jurisdiction  of  apx>eals  from  justice's  courts 

onlj  as  provided  bj  statute. 
The  only  case  in  which  an  appeal  from  a  justice's  court  to  a  ootmtj 
court  may  be  dismissed  is  when  it  is  not  brought  to  hearing 
before  the  end  of  the  second  day  after  the  the  appeal  is  taken  ;  in 
all  other  cases  the  county  court  must  give  judgment  of  affirmance 
or  reversal  in  whole  or  in  parK 
Where  a  judgment  of  a  justice's  court  entered  on  the  withdrawal  of 
the  action  therein  ten  days  after  such  withdrawal,  was  appealed 
from  by  the  plaintiff,  the  county  court  to  which  the  appeal  was 
taken  cannot  dismiss  the  appeal  but  should  render  judgment 

'  either  of  affirmance  or  reversal. 

'  Where  the  plaintifi  in  an  action  in  a  justice's  court  withdraws  it,  the 

jnstioemust  forthwith  enter  judgment ;  he  has  not  jurisdiction  to 
do  so  at  a  later  day,  and  where  he  delays  doing  so  for  ten  days  he 
loses  jurisdiction  and  the  judgment  rendered  by  him  must  be 
reversed  on  appeal.  The  fact  that  the  plaintiff  consents  to  judg- 
ment against  him  by  withdrawal  of  his  action,  does  not  change 
the  rule,  for  he  consents  only  to  judgment  to  be  entered  forth- 
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with  as  requiied  by  stotnte,  and  does  not  thereby  oonaent  to  ex- 
tend the  jnrisdiotion  of  the  justice  for  ten  days. 

Where,  within  twenty  days  after  the  taking  of  an  appeal  from  a 
justice's  court  to  a  connty  court,  the  respondent  therein  stipu- 
lated for  the  entiy  of  judgment  of  reyersal,  the  judgment  will  be 
reversed  pursuant  to  such  stipulation,  where  a  reyezsal  is  proper, 
notwithstanding  an  irregularity  in  the  entitling  of  the  stipulation, 
if  such  irregularity  did  not  mislead  the  appeUant  below. 

(Decided  October  19,  1888.) 

Appeal  by  plaintiff  from  an  order  of  the  county  court 
of  Erie  county,  dismissing  appeal  thereto  taken  by  the 
plaii.tiff  from  a  justice's  judgment 

The  facts  appear  in  the  opinion. 

T,  W,  Schiller,  for  plaintiff-appellant. 

H.  S.  Heath,  for  defendant-respondent. 

DwiGHT,  J. — The  judgment  appealed  from  was  entered 
on  a  withdrawal  of  the  action  in  the  justice's  court,  but 
not  until  ten  days  after  the  action  was  withdrawn.  The 
appeal  was  dismissed  by  the  county  court  on  the  ground, 
as  appears  from  the  opinion  of  the  county  judge,  that  an 
appeal  will  not  lie  from  a  judgment  so  entered. 

We  think  this  disposition  of  the  appeal  was  unauthor- 
ized. The  county  court  has  jurisdiction  of  appeals  from 
justice's  courts  only  as  provided  by  statute.  Section  3062 
of  the  Code  of  Civil  Procedure  prescribes  the  only  case  in 
which  an  appeal  may  be  dismissed,  viz.,  when  not  brought 
to  a  hearing  before  the  end  of  the  second  term  after  the 
appeal  is  taken.  In  all  other  cases  the  county  court  must 
give  judgment  either  of  affirmance  or  reversal,  in  whole  or 
in  part  (section  3063). 

It  was  not  competent,  therefore,  for  the  county  court 
to  dismiss  the  appeal  in  this  case.  It  should  have  ren- 
dered a  judgment  either  of  affirmance  or  of  reversal 

The  views  expressed  by  the  county  judge  in  his  opin- 
ion would  lead  to  affirmance ;  but  this,  we  think,  would 
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have  been  error.  The  justice  had  lost;  jurisdiction  of  the 
case  before  he  entered  judgment.  He  was  required  to 
enter  judgment  forthwith  (Section  3015).  He  had  no 
jurisdiction  to  do  so  at  a  later  day.  So  in  numerous 
cases  it  has  been  held  in  respect  to  judgments  required  to 
be  entered  forthwith,  under  other  provisions  of  the  same 
section,  or  the  corresponding  provisions  of  the  revised 
statutes  (2  B,  8.  247,  §  124 ;  Watson  v.  Davis,  19  fVend. 
371 ;  Sibley  v.  Howard,  3  De7u  72). 

The  fact  that  in  this  case  the  plaintiff  consented  to  a 
judgment  against  him  by  a  withdrawal  of  his  action  does 
not  change  the  rule  in  this  respect.  He  has  not  consented 
to  this  judgment,  but  only  to  a  judgment  to  be  entered 
forthwith  as  required  by  the  statute.  He  has  not  con- 
sented to  extend  the  jurisdiction  of  the  justice  for  ten  days 
to  enable  him  to  enter  a  judgment  at  the  end  of  that  time. 
If  such  an  extension  can  be  taken  for  ten  days  there  is  no 
reason  why  it  might  not  be  taken  for  ten  months,  and  the 
burden  be  thrown  on  the  plaintiff  to  show  that  he  was 
prejudiced  by  the  delay.  The  answer  to  all  such  proposi- 
tions is  that  the  justice  had  no  jurisdiction  to  enter  a  judg- 
ment after  the  day  on  which  the  action  was  withdrawn. 

For  the  reasons  stated,  the  judgment  of  the  justice's 
court  should  have  been  reversed,  and  to  this  the  respond- 
ent below  had  consented  by  a  stipulation  under  the  pro- 
visions of  section  3062  of  the  Code.  We  think  the  county 
judge  was  right  in  the  view  intimated  by  him  that  the 
irregularity  in  the  entitling  of  that  stipulation  was  not 
such  as  to  mislead  the  appellant  below  ;*  and  we  see  no 
reason  why  the  judgment  of  the  justice's  court  might  not 
have  been  reversed  pursuant  to  that  stipulation. 

The  order  of  the  county  court  must  be  reversed,  but 
without  costs  to  either  party. 

Barker,  P.  J.,  Bradley  and  Haight,  JJ.,  concurred. 

*  The  error  was  in  substitating  "  State  of  New  York,  County  of 
Erie»  bs./'  for  the  name  of  the  court 
Vol.  XV.-28. 
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SIRE  V.  KNEUPER. 

N.  Y.  CotTBT  07  COKMON  PleAS,  SPECIAL  TeBH,  NoYEHBEB, 

188a 

§§  267,  818,  3343,  3347. 

Comolidtdion  <f  acHon — power  of  court  (f  oommofi  pleas  to  direct,  cf 

actions  commenced  in  district  courts. 

The  provisionfl  of  section  818  of  the  Code  of  Oiyil  Procedure,  author- 
izing  the  removal  bj  the  supreme  court  of  an  action  pending  in 
another  court  to  it,  and  its  consolidation  with  an  action  pending 
in  the  supreme  court,  are  extended  b j  section  3347  of  the  Code  of 
Civil  Procedure  to  all  courts  of  record,  and  are  also  made  applic- 
able to  superior  city  courts  bj  section  267,  which  declares  the 
jurisdiction  of  such  courts  to  be  coextensiye  with  that  of  the 
supreme  court. 

Where  an  action  brought  in  a  district  court  in  the  City  of  New  York 
to  recover  one  month's  rent  for  certain  premises,  and  removed, 
upon  the  giving  of  a  bond,  to  the  court  of  common  pleas,  pursuant 
to  statute,  and  thereafter,  pending  the  first  action,  another  action 
was  brought  in  a  district  court  to  recover  another  month's  rent 
for  the  same  premises, — Held,  that  the  court  of  common  pleas 
had  power,  upon  motion,  to  remove  the  second  action  to  it,  and 
to  consolidate  it  with  the  first  action ;  that,  as  the  defenses  in  both 
cases  were  the  same,  such  removal  and  consolidation  should  be 
ordered. 

(Decided  November,  1888.) 

Motion  by  defendant  to  remove  to  the  court  of  com* 
mon  pleas,  an  action  pending  in  a  district  conrt  in  the 
city  of  New  York,  and  to  consolidate  it  with  an  action 
pending  in  the  court  of  common  pleas,  brought  there  by 
remoTal  under  the  statute  from  a  district  court  in  the 
city  of  New  York. 


CrVJL  PBOCEDURE  REPORTS.  435 

Sire  V,  Knenper. 


The  plaintiff  brought  an  action  in  a  district  court  in 
the  city  of  New  York,  to  recover  from  the  defendant 
$116.66  for  rent  of  certain  real  property  for  the  month  of 
October,  1888.  The  defendant,  after  issue  joined,  gave  a 
l^ond  as  required  by  statute,  and  removed  the  case  into 
the  court  of  common  pleas ;  the  plaintiff  thereafter  brought 
another  action  in  the  same  district  court  against  this 
defendant  to  recover  $91.66  rent  of  the  same  premises  for 
the  month  of  November,  1888,  and  the  defendant  there- 
upon made  this  motion. 

J,  G.  Julius  Laiuflein  {Langhein  Bros,  (t  Langbein, 
attorneys),  for  defendant  and  motion* 

Cited,  in  support  of  motion :  Code  Civ,  Pro.  §§  817 ; 
S18;  3347,  subd.  6,  2  ;  3343,  subd.  1 ;  Solomon  v.  Belden, 
12  Abb.  N.  a  58;  McKay  v.  Reed,  1  City  Ci.  464; 
S.  C,  12  Abb.  N,  C.  58  note ;  Dunning  r.  Bank  of  Auburn, 
19  Wend.  23 ;  Brewster  v.  Stewart,  3  Id,  441 ;  Oldershaw 
V.  Tregwell,  3  Carr.  &  P.  58. 

Walton  C,  Dupignac  and  Alhert  I.  SirCf  for  plaintiff^ 
opposed. 

BooKSTAVEB,  J. — Section  818  of  the  Code  in  terms 
^applies  £o  the  supreme  court  alone,  but  section  3347 
extends  the  provision  to  all  courts  of  record  (Solomon  v. 
Belden,  12  Al)b,  N.  C.  58  ;  McKay  v.  Reed,  12  Id.  58,  note). 
"The  same  result  would  seem  to  follow  from  section  3343, 
flub-division  1, — which  declares  this  court  one  of  the 
superior  courts  of  cities, — and  from  section  267, — ^which 
declares  the  jurisdiction  of  such  courts  to  be  co-extensive 
with  that  of  the  supreme  court.  The  actions  and  defenses 
in  both  cases  being  the  same,  they  should  be  consolidated, 
^md  the  motion  is,  therefore,  granted. 
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PRIOR,  BY  Guardian,  etc.  v.  PRIOR  and  Another. 

Supreme  Court,  Fifth  Department,  General  Term,  Octo- 
ber, 1888. 


§§  468  et  8€q.,  1282,  1290, 1291, 1532, 1533, 1538, 1557, 1577. 

In/ant — when  bound  bi/  judgment  equaUi/  with  adult. — Partition — effecC 

of  unavihorued judgment  dirediyig  sale,  wh  re  there  is  outstand' 

ing  life  estate, — Motion  to  set  aside  judgment,  token  can 

be  made  after  lapse  of  one  year, 

A.  judgment  directing  a  Bale,  and  a  sale  thereunder  in  an  action  in 
partition,  brought  by  remaindermen,  while  there  was  an  existing 
life  estate,  is  not  void,  the  court  having  jurisdiction  of  the  subject 
of  the  action,  and  of  the  parties  to  it.  \}] 

Section  1533  of  the  Code  of  Civil  Procedure, — giving  tenants  in  com- 
mon of  an  estate  in  remainder,  the  right  to  bring  an  action  for 
partition,  subject  to  the  interest  ql  the  life  tenant, — did  not  con- 
template that  he  should  be  a  necessary  party  to  the  action ;  but 
the  right  to  make  him  a  party  defendant  in  such  a  case  is  given 
by  section  1532.  p J 

Prior  to  the  enactment  of  sections  1582, 1533  of  the  Code  of  Civil 
Procedure,  an  action  for  the  partition  of  real  property  could  not 
properly  be  brought  by  a  party  not  having  the  possession,  actual 
or  constructive,  of  the  premises  sought  to  be  partitioned,  and  a 
plaintiff  was  not  permitted  to  unite  as  defendants  those  not 
seized  of  a  like  estate  in  common  with  him  ;  but  if  he  did  so,  and. 
proceeded  to  final  judgment,  it  was  not  without  jurisdiction  of 
the  parties  as  well  as  subject  matter,  and  was  effectual  as  against 
an  attack  collaterally.  [^,^J 

It  seejns,  that  if  a  person  having  the  present  estate,  brings  an  action, 
for  partition  against  those  having  only  a  vested  title  in  remainder, 
and  prosecutes  it  to  judgment,  it  is  within  the  jurisdiction  of  the* 
court,  and  the  judgment  and  execution  c&nnot  be  questioned  col- 
laterally, but  will  be  deemed  conclusive  upon  the  parties.  [^] 

The  supreme  court  at  general  term  will  not  review  the  exercise  by  & 
county  court  of  its  discretion,  [*] 
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As  a  general  rule,  in  the  absence  of  statntory  inhibition,  ooarts  haye 
control  orer  their  own  proceedings,  may  deal  with  them  as  justice 
requires,  and  will  usually  exercise  such  power  for  the  protection 
of  the  interests  of  the  innocent,  and  of  those  who  have  acted  in 
good  faith.  [^] 

A  motion  to  set  aside  a  judgment  and  sale  in  an  action  for  partition 
on  the  ground  that  there  was  an  outstanding  life  estate,  and  that 
the  action  should  have  been  dismissed  when  it  appeared  that 
actual  partition  could  not  be  had.  is  not  a  motion  for  relief  from 
a  judgment  on  the  gpround  of  irregularity,  or  of  error  of  fact, 
within  the  meaning  of  the  provisions  of  the  Code  of  Civil  Proce- 
dure, limiting  the  time  within  which  such  a  motion  may  be 
made.  [»] 

Pinal  judgment  confirming  a  sale  in  an  action  for  partition  is.  in  the 
absence  of  an  allegation  of  fraud,  as  conclusive  against  minors  as 
against  adults,  but  the  remedy  in  their  behalf  for  any  injuries 
suffered  is  against  their  guardians  and  the  sureties  upon  their 
bonds.  Accordingly  HeU,  that  a  judgment  and  sale  in  an  action 
for  partition  could  not,  after  it  had  been  confirmed  by  final  judg* 
ment,  be  set  aside  on  motion  of  infant  remaindermen  on  the 
gpround  that  there  was  an  existing  life  estate  at  the  time  of  the 
judgment  and  sale.  [^^,^^] 

Beed  r.  Reed  (13  K  Y.  Civ.  Pro,  109),  foUowed.  [lo.n] 

The  purpose  of  the  statutory  rule  [Code  Civ.  Pro.  §  1557)  making 
final  judgment  in  partition  conclusive,  and  the  judicial  effect 
given  to  it,  was  to  give  unqualified  supx>ort  to  the  final  judgment 
and  confirmation.  \j] 

{Decided  Ociober  19,  1888.) 

Appeal  by  Elizabeth  A.  Hall,  purchaser,  and  Jacob  Y. 
Hall,  defendant,  from  an  order  of  the  county  court  of  Erie 
county,  setting  aside,  in  part,  an  interlocutory  judgment 
directing  the  partition  and  sale  of  real  property. 

In  1881,  the  plaintiff*,  Laura  A.  Prior,  by  Charles 
Satbbone,  her  guardian,  brought  an  action  in  the  county 
court  of  Erie  county  against  the  defendant,  Thomas  E. 
Prior  and  Jacob  Y.  Hall,  for  a  pai-tition  of  certain  real 
property  situate  in  the  city  of  Buffalo  in  this  State,  or,  in 
case  a  partition  could  not  be  had,  for  a  sale  thereof,  under 
the  direction  of  the  court,  and  a  division  of  the  proceeds, 
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after  paying  the  costs  and  expense^  of  the  action,  among^ 
the  owners  thereof  according  to  their  respective  rights 
and  interests. 

The  complaint  alleged  that  on  September  1, 1875,  one 
Mary  K.  Hall  was  seized  in  fee  of  the  premises  in  ques- 
tion, which  are  therein  described  at  length ;  that  being  so 
seized,  the  said  Mary  E.  Hall  did,  on  said  day  and  year,, 
duly  make,  and  execute  her  last  will  and  testament  in  due 
form  of  law ;  that  thereafter,  in  the  year  4875,  the  said 
Mary  K.  Hall  died,  at  the  city  of  Brooklyn,  leaving  the 
said  last  will  and  testament  unrevoked  and  in  full  force 
and  effect ;  that  thereafter,  on  November  15,  1875,  said 
will  was  duly  admitted  to  probate  by  the  surrogate  of 
Erie  county ;  that  in  and  by  said  will,  said  Mary  K.  Hall 
gave  and  devised  all  her  estate,  both  real  and  personal,  ta 
the  defendant,  Jacob  Y.  Hall,  for  and  during  his  natural 
life,  and  all  the  rest  and  residue  after  the  devise  to  the 
said  Jacob  Y.  Hall,  to  the  plaintiff,  and  the  defendant^ 
Thomas  E.  Prior, — two-thirds  thereof  to  the  plaintiff  and 
one-third  to  the  said  Thomas  E.  Prior,  provided  said 
Thomas  E.  Prior  was  not  a  profligate.  The  defendant^ 
Thomas  E.  Prior,  duly  appeared,  after  the  service  of  the 
summons  and  complaint,  by  a  guardian  ocZZt^em,  appointed 
by  the  court  for  that  purpose,  and  put  in  the  usual 
answer  of  an  infant,  and  the  defendant,  Jacob  Y.  Hall 
made  default.  On  October  29,  1881,  on  the  usual  proof, 
an  order  was  made  by  the  county  court  of  Erie  county, 
referring  the  action  for  proof  a^  to  title  and  interests  of 
the  parties  and  as  to  liens  upon  their  shares  or  interests, 
and  as  to  whether  the  interests  of  the  plaintiff  would  be 
promoted  by  a  partition.  On  October  31, 1881,  the  referee 
duly  made  and  filed  his  report,  in  which  he  found  thai^ 
the  defendant  Jacob  Y.  Hall  was  entitled  to  a  life  estate 
in  said  promises ;  that  he  was  fifty-five  years  of  age,  and, 
according  to  the  Northampton  Tables,  his  interest  wa& 
equal  to  9.382  years'  purchase ;  that  the  interest  of  the 
plaintiff  Laura  A.  Prior  in  said  premises  was  as  owner  ia 
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fee  of  an  undivided  two-thirds  part  thereof,  subject  to  the 
aforesaid  life  estate ;  that  the  interest  of  the  defendant 
Thomas  E.  Prior  in  said  premises  was  as  owner  of  the  fee 
of  the  undivided  one-third  part  thereof,  subject  to  said 
life  estate,  and  also  subject  to  '^  certain  conditions  or  limi- 
tations specified  in  the  said  will  of  Mary  E.  Hall,  viz.,  *^  if 
the  said  Thomas  E.  Prior  is  not  a  profligate  like  his 
father ;"  that  the  premises  in  question  were  so  circum- 
stanced tfa&t  an  actual  partition  thereof  could  not  be  made 
without  great  prejudice  to  the  owners,  for  reasons  therein 
stated  ;  and  that  he  was  of  the  opinion  that  a  sale  of  the 
whole  of  said  premises  was  necessary  and  proper.  The 
report  also  set  forth  an  abstract  of  the  title,  and  had 
annexed  thereto  the  evidence  taken  by  the  referee.  Notice 
of  filing  of  the  report  was  duly  served  upon  the  guardian 
ad  litem  for  the  defendant  Thomas  E.  Prior,  together  with 
notice  of  application  for  interlocutory  judgment.  On 
November  10,  1881,  the  court  granted  an  interlocutory 
judgment  which  was  duly  entered,  November  17,  1881, 
and  which  adjudged  that  the  interest  of  the  plaintiff  would 
be  promoted  by  a  judgment  of  sale  ;  that  the  interests  of 
the  parties  were  as  found  in  the  report  of  the  referee  and 
directed  the  sale  of  the  premises  described  in  the  com- 
plaint, after  the  giving  of  the  castomary  notices  of  sale ; 
that  the  same  couhHie  made  upon  certain  terms  and  con- 
ditions stated  in  the  judgment,  and  that,  after  paying  the 
expenses  of  the  same  and  the  costs  of  the  plaintiff's  attor- 
ney, the  referee  should  bring  the  proceeds  of  the  sale 
into  court  to  abide  the  final  judgment  of  the  court.  The 
allowance  of  this  judgment  wels  indorsed  upon  it  by  the 
county  judge.  The  premises  in  question  were  duly 
advertised  for  sale,  and  on  December  10,  1881,  were 
offered  at  sale  at  public  auction,  and  struck  off  to  Elizabeth 
A.  Hall,  she  being  the  highest  bidder,  for  the  sum  of 
$2,000.  The  referee,  on  January  7,  1882,  filed  his  report 
of  the  sale,  and  on  January  IB,  1882,  final  judgment  was 
entered,  ratifying  and  confirming  the  sale  and  directing 
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the  execution  and  delivery  by  the  referee  of  a  deed  to  the 
purchaser  upon  her  paying  the  amount  bid  by  her  for  the 
premises ;  that  thereafter  the  referee  deduct  and  retain 
for  his  own  use  the  proper  costs  and  expenses  of  the  sale ; 
that  thereafter  he  pay  to  the  plaintifiTs  attorney  the  costs 
of  this  action,  amounting  to  $174.31;  that  thereafter  he  do 
compute  the  amount  or  interest  due  or  payable  to  the 
defendant  Jacob  Y.  Hall  for  his  estate  or  interest  in  the 
premises  as  adjusted  by  the  interlocutory  judgment  herein, 
being  9.382  years'  purchase,  and  that  he  pay  out  of  said 
sale  the  amount  thereof  when  determined  as  aforesaid ; 
that  thereafter,  of  the  residue  and  remainder,  the  said 
referee  pay  into  court  for  the  credit  of  these  proceedings, 
the  share  or  iiiterest,  belonging  to  the  plaintiff,  being  two- 
thirds  of  the  residue,  such  payment  to  be  made  to  the 
county  treasurer  of  Erie  county,  to  the  credit  of  the 
plaintiff  in  this  action ;  that  thereafter  the  referee  pay  the 
remaining  balance,  being  the  remaining  one-third,  after 
deducting  $15  which  he  is  directed  to  pay  to  William  6. 
C.  Killhoffer  for  his  fees  as  guardian  for  the  defendant 
Thomas  E.  Prior,  into  court  to  the  credit  of  these  pro- 
ceedings, such  payment  to  be  made  to  the  county  treas- 
urer to  the  credit  of  Thomas  E.  Prior  in  this  action. 
The  judgment  also  contained  the  usual  direction  as  to  the 
making  of  a  further  report  by  the  referee,  and  the  usual 
adjudication  taat  the  judgment  be  binding  and  conclusive 
upon  all  the  parties,  and  that  the  purchaser  be  let  into 
possession  upon  production  of  the  referee's  deed.  On 
March  10,  1882,  the  referee  filed  his  final  report  setting 
forth  that  he  had  made  the  payments  directed  by  the 
judgment  and  annexing  thereto  receipts  for  such  pay- 
ments, and  on  April  17,  1882,  said  report  was  in  all  things 
confirmed. 

On  December  8,  1886,  an  action  was  brought  by  the 
defendant.  Prior,  and  the  plaintiff  herein,  against  the 
defendant.  Hall,  the  purchaser,  Elizabeth  A.  Hall,  and 
others,  to   procure  a  judgment  declaring  the  judgment 
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entered  in  the  county  court  in  this  action,  on  Noyember 
17,  1881,  so  £ar  as  it  provides  for  a  sale  of  said  premises, 
and  determines  the  rights  and  interests  of  the  parties 
therein,  null  and  void,  and  setting  the  same  aside,  and 
also  permitting  the  said  plaintiffs  to  pay  into  court  the 
moneys  deposited  on  their  accounts  in  said  partition  suit, 
and  asking  for  such  other  and  further  relief  as  shall  seem 
proper  and  right. 

Issue  was  duly  joined  in  said  action,  and  a  trial  had 
at  special  term  of  the  supreme  court  in  Erie  county.  The 
justice  before  whom  the  case  was  tried,  found,  as  a  con- 
clusion of  law,  that  the  county  court  of  Erie  county  had 
jurisdiction  of  the  parties  and  subject  matter  in  the  par- 
tition action ;  that  the  sale  made  pursuant  to  the  judg- 
ment, and  afterwards  confirmed  by  final  judgment,  was 
valid  and  binding  upon  the  parties  thereto,  and  could  not 
be  annulled  or  vacated  in  that  action,  and  judgment  was 
thereafter,  on  this  finding,  entered  on  September  3,  1887, 
dismissing  the  plaintiffs  complaint. 

On  October  6,  1887,  the  plaintiff  and  the  defendant, 
Prior,  moved  in  this  action  before  the  county  judge  of 
Erie  county,  that  the  interlocutory  judgment  entered 
herein  on  November  17,  1881,  and  all  proceedings  subse- 
quent thereto,  be  vacated  and  set  aside,  and  on  this 
motion,  after  hearing  counsel  for  all  the  parties,  and  for 
sundry  purchasers  from  Elizabeth  A.  Hall,  an  order  was 
entered  granting  the  motion,  except  so  far  as  it  affected 
property  conveyed  in  good  faith  by  said  Elizabeth  A.  Hall 
to  certain  purchasers  as  set  forth  in  the  order.  From  that 
order  this  appeal  was  taken. 

0,  0.  Cottle,  for  Elizabeth  A.  Hall,  purchaser  and 
appellant. 

Three  of  the  grounds  specified  in  the  notice,  are,  in 
substance,  that  the  interlocutory  judgment  w^as  void,  by 
reason  of  the  provisions  of  section  1533  of  the  Code  of 
Civil    Procedure.     That    question    was  litigated  in  the 
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action  in  the  supreme  court,  between  the  same  parties, 
and  was  determined  adversely  to  the  respondents.  The 
judgment  estops  the  parties  from  questioning  the  validitj 
of  the  judgment  under  which  the  appellant  purchased,  or 
the  sale^  as  both  were  judicially  determined  to  be  valid, 
and  the  estoppel  extends  to  questions  both  of  fact  and  of 
law.  Leavitt  r.  Woloott,  96  N.  Y.  212,  219  ;  Embury  v. 
Conner,  3  Id.  511,  522,  and  cases  cited  in  opinion  of  Jew- 
£TT,  J.  The  county  court  had  jurisdiction  of  the  parties 
and  the  subject  matter  of  the  action  of  partition,  and  the 
judgment  and  sale  were  vaUd.  Beed  r.  Beed,  107  N.  Y. 
545 ;  Cromwell  v.  Hull,  97  /A  209  ;  Blakely  v,  Calder,  15 
Id.  617  ;  Howell  v.  Mills,  66  id  226 ;  Jenkins  v.  Fahey,  73 
Id.  355  ;  7  Lansing,  193  ;  1  Hun,  589 ;  3  Daly,  185 ;  Code 
Civ.  Fro.  1539.  The  judgment,  if  erroneous,  coidd  only 
be  questioned  on  appeal.  Blakely  v.  Calder,  13  Hoir.  Pr. 
476,  479 ;  Beed  v.  Beed,  107  N.  Y.  545  ;  CromweU  v.  Hull, 
9/  Id.  209;  Lillie  v.  Sherman,  39  Hou\  Pr.  287;  Hotail- 
ing  V.  Marsh,  14  Abb.  Pr.  161 ;  Howell  v.  MUls,  56  X.  Y. 
226 ;  Jordan  v.  Van  Epps,  85  /(/.  427.  A  sale  under  an 
eiToneous  judgment  is  valid,  even  if  the  judgment  is  sub- 
sequently reversed.  A  reversal  will  not  affect  the  sale. 
It  is  sufficient  to  sustain  the  sale,  that  the  judgment  was 
valid  when  it  was  made.  The  order  appealed  from  should 
not  affect  the  appellant's  title,  and  is  erroneous  because 
it  attempts  to.  Wood  v.  Jackson,  8  Wend.  1,  36  ;  Wood- 
cock V.  Bennet,  1  Cow.  711,  734,  735  ;  Kissock  v.  Grant, 
34  Barb.  144 ;  Blakely  v.  Calder,  13  How.  Pr.  476,  479  ; 
Holden  v.  Sackett,  12  Abb.  Pr.  473.  The  interlocutory 
judgment  was  entered  November  17,  1881.  The  notice 
of  motion  to  vacate  it  was  served  August  19,  1887 — nearly 
six  years  after  entry  of  the  judgment.  It  was  too  late  to 
move  to  set  it  aside  on  the  ground  of  irregularity,  if 
there  had  been  any  irregularity  to  complain  of  ;  such  a 
motion  can  only  be  made  within  one  year  after  entry  of 
judgment.  Code  Civ.  Pro.  §  1282  ;  In  re  Executors  of  Til- 
den,  98  N.  Y.  435 The  purchaser  bought 


CIVIL  PBOCEDUBE  EEPORTS.  443 


Prior  V,  Prior. 


fairly  at  public  auction,  was  the  highest  bidder,  and  paid 

the  amount  of  her  bid The  order  appealed 

from  should  be  reversed,  so  far  as  it  affects  her  title,  even 
if  it  were  right  to  set  the  judgment  aside  as  erroneous, 
which  it  was  not.  The  judgment  was  not  void,  and  she 
was  entitled  to  her  purchase  under  it.  Wood  v.  Jackson,  8 
Wend.  9,  36  ;  Kissock  v.  Grant,  34  Barb.  144  ;  Woodcock 
V.  Bennet,  1  Cow.  711,  734, 735;  Blakely  r.  Calder,  13  How. 

Pr.  476,  479 ;  Brevoort  v,  Brevoort,  70  N.  Y.  136 

The  final  order  of  confirmation  of  sale  in  a  partition 
suit  has  the  force  and  effect  of  a  judgment  which  binds 
the  parties,  whatever  error  or  irregularities  may  have  pre- 
ceded it.  The  sale  to  the  appellant,  Elizabeth  A.  Hall, 
was  thus  confirmed,  and  her  title  is  valid.  Jordan  v.  Van 
Epps,  85  N.  Y.  427;  WoodhuUt;.  Little,  102  Id  166;  Code 
Civ.  Pro.  §  1577. 

Edmund  B.  CotUe^  for  defendant,  Jacob  V.  Hall, 
appellant. 

The  judgment  of  September  3,  1887,  was  a  bar  to  this 
proceeding.  Leavitt  r.  Wolcott,  95  N.  Y.  219 ;  Embury 
V.  Conner,  3  Id.  511,  522  ;  Schlemmer  v.  Myerstein,  19 
How.  Pr.  412  ;  Gardner  v.  Buckbee,  3  Cow.  120,  126 ; 
Pray  v.  Hegeman,  98  N.  Y  351,  358  ;  Taska  v.  O'Brien,  68 
Id.  447.  The  motion  which  was  made  in  18S6,  was  made 
on  substantially  the  same  grounds  as  the  present  motion, 
and  was  denied.  No  leave  to  renew  that  motion  has  been 
granted,  and  it  is  a  bar  to  this  proceeding.  Mills  v. 
Thursby,  11  Hoic.  Pr.  114 ;  Schlemmer  v.  Myerstein,  19 
Id.  412 ;  Bichardson  v.  Virtue,  2  Huu^  208 ;  Pattison  v. 
Bacon,  12  AlA  Pr.  142. 

The  original  judgment  of  partition  and  sale  was  valid; 
the  court  had  jurisdiction  of  the  parties  and  the  subject 
matter.  Beed  v.  Beed,  107  N.  Y.  545 ;  Cromwell  v.  Hull, 
97  Id.  209 ;  Blakely  v.  Calder,  15  Id.  617 ;  Howell  v.  Mills, 
66  Id.  226 ;  Jenkins  v.  Fahey,  73  Id.  355 ;  Code  Civ.  Pro. 
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§  1539 ;  Chinn  v.  Keith,  1  Hun,  689  ;  McClare  v.  Goodwin, 
3  Dalyy  185.  The  judgment,  if  erroneous,  could  only  be 
questioned  on  appeal  Blakelj  v.  Calder,  13  How.  Pr, 
476,  479 ;  Reed  v.  Reed,  107  N.  Y.  545 ;  CromweU  v.  HuD, 
97  Id.  209 ;  Lillie  v.  Sherman,  39  Hotv.  Pr.  287 ;  Hotailing 
V.  Marsh,  14  AW.  Pr.  161 ;  Howell  r.  Mills,  56  N.  Y.  226 ; 
Jordan  v.  Van  Epps,  85  Id.  427.  The  time  in  which  to 
apply  to  set  aside  the  judgment  had  expired ;  over  five 
years  and  nine  months  had  elapsed.  Code  Civ.  Pro.  § 
1282 ;  In  re  Tilden,  98  N.  Y.  435.     .     . 

A  judgment  in  partition  is  binding  on  all  the  parties, 
whatever  irregularities  may  have  preceded  it.  Wood- 
hull  V.  Little,  102  N,  Y  165  ;  Jordan  v.  Van  Epps,  85  Id. 
427 ;  Code  of  Civ.  Pro.  §  1577.  Section  1533  is  not  appli- 
cable unless  the  action  is  for  a  partition  subject  to  the 
particular  estate.  Where  the  owner  of  the  particular 
estate  is  a  party  and  assents,  the  property  may  be  sold. 
McGlone  v.  Goodwin,  3  Daly,  185 ;  Chinn  v.  Keith,  1  Hunj 
589 ;  Howell  v.  Mills,  56  N.  Y.  226 ;  Laws  1887,  chap.  683. 

Rdicrts,  Alexander  (t  Messer,  tor  plaintiff,  and  defend- 
ant Prior,  respondents. 

The  sale  of  the  property  ii^  question  is  void  under  the 
statute.  Code  Civ.  Pro.  §  1533.  .  .  .  This  section  (1533) 
"was  enacted,"  says  Mr.  Throop  in  his  notes,  "to  settle  a 
doubt  which  existed  as  to  the  proper  construction  of  the 
original  statute  respecting  the  right  of  a  reversioner  or 
remainderman  to  bring  an  action  for  partition."  Pre- 
liminary note,  art.  2,  chap.  xiv.  .  .  Scheu  v.  Lehning,  31 
Hun,  183.  .  .  The  Erie  county  court  had  the  power  to 
vacate  the  interlocutory  judgment  entered  in  this  action 
November  17,  1881,  and  all  decrees,  orders  and  proceed- 
ings subsequent  thereto.  It  is  true  that  the  one  year 
allowed  by  section  1282  of  the  Code  had  intervened  be- 
tween the  entry  of  judgment  and  the  last  motion  to  set  it 
aside,  together  with  the  five  years  additional  time  allowed 
infant  parties  by  section  1291 ;  but  the  case  at  bar  does 
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not  fall  within  the  scope  of  section  1282.  Section  129(> 
allows  two  years  within  which  a  motion  may  be  made  for 
''  error  in  fact,  not  arising  upon  the  trial"  This,  with 
the  five  additional  years,  would  bring  the  motion  within 
the  time  allowed.  But  it  is  not  claimed  that  the  case  at 
bar  comes  within  section  1290.  It  belongs  rather  to  that 
class  of  cases  where  the  irregularity  is  not  merely  techni- 
cal, but  is  a  matter  of  substance  or  affects  jurisdiction,  and 
which  the  courts  hold  is  more  than  an  irregularity  or 
error  in  fact,  and  motion  may  be  made  after  one  year  or 
two.  Moulton  V.  Carty,  6  Bob.  470 ;  Borsdorff  v.  Dayton, 
17  Abb.  Pr.  168 ;  Harris  v.  Warren,  1  How.  Pi\  139 ;  Win- 
nebrenner  v.  Edgerton,  30  Barb,  185,  and  cases  there  cited. 
"  Courts  always  have  control  over  their  own  proceedings, 
and,  where  there  is  no  express  prohibition,  may  deal  with 
them  so  that  what  is  just  and  right  may  be  reached.'' 
Matter  of  City  of  Buffalo,  78  N.  Y.  362;  In  re  Min- 
thome,  19  Johns.  244;  Crooks  v.  Maxwell,  6  Blatchf. 
468;  Deane  v.  O'Brien,  13  Ahb.  Pr.  11;  Hatch  v.  Cen- 
tral Nat.  Bk.,  78  N.  Y.  487 ;  In  re  Mayor,  49  Id.  150 ; 
People  ex  rel.  Day  v,  Bergen,  53  If.  404;  Kamp  r. 
Kamp,  59  Id.  212 ;  Dinsmore  v.  Adams,  48  Hoiv.  Pr.  274 ; 
/n  re  Price,  67  iV;  r.  231.  .  .  Sections  1557  and  1577 
of  the  Code  have  not  cut  off  the  right  or  power  of  the 
court  to  modify,  vacate  or  set  aside  the  interlocutory 
judgment  entered  November  17, 1881.  .  .  The  county 
court  has  no  jurisdiction  after  the  referee,  in  the  case  at 
bar,  had  reported  that  partition  cannot  be  made  without 
great  prejudice  to  the  owners,"  except  for  the  purpose  of 
**  dismissing  the  complaint,"  and  its  judgment  of  sale,  and 
all  proceedings  founded  thereon,  are  null  and  void,  and 
shoidd  not  remain  on  record. 

Bradley,  J. — The  action  came  within  the  provisions 
of  section  1533  of  the  Code  of  Civil  Procedure,  which  then 
declared  that  the  premises  in  such  case  could  not  be  sold, 
and  that  when  it  appeared  that  partition  could  not  be 
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made  without  great  prejudice  to  the  owners,  the  com- 
plaint should  be  dismissed.  The  direction  of  the  statute 
was  not  observed,  but  contrary  to  it,  judgment  directing 
the  sale  was  entered,  and  pursuant  to  it  sale  followed. 
When  the  review  of  an  order  of  the  county  court 
[^]  denying  motion  to  set  aside  the  sale  was  here,  it  was 
held  that  the  judgment  and  sale  were  not  void, 
because  the  county  court  had  jurisdiction  of  the  subject 
of  the  action  and  of  the  parties  to  it  (41  Hun^  613). 

The  right  of  the  plaintiff  as  tenant  in  common  with 
the  defendant  Prior  of  the  estate  in  remainder  to  bring 
the  action  for  partition,  subject  to  the  interest  of  the 
[*]     life  tenant,  was  given  by  the  provisions  of  that  sec- 
tion, which  did  not  contemplate  that  the  latter  would 
be  a  necessfcry  party  to  the  action.     The  right,  however, 
to  make  him  a  party  defendant  in  such  case   is  given  by 
section  1532.  Before  this  statute,  according  to  the  weight 
of  authority,  such  an  action  could  not  properly  be 
[*J     brought  by  a  party  not  having  the  possession,  actual 
or  constructive,  of  the  premises  sought  to  be  parti- 
tioned.    And  a  plaintiff  was  not  permitted  to  unite  as 
defendants  those  not  seized  of  a  like  estate  in  common 
with  him  (SulUvan  v.  Sullivan,  66  K  Y.  37).  But  if  he 
[*]    did  so,  and  proceeded  to  final  j  udgment ,  it  was  no t  with- 
out jurisdiction  of  the  parties,  as  well  as  the  subject- 
matter,  and  it  was  efiectual  as  against  an  attack  collater- 
ally (Howell  V.  Mills,  56  N.   Y.  226).     And  although  the 
statute  declares  that  *'  No  person  other  than  a  joint  tenant 
or  a  tenant  in  common  of  the  property  shall  be  a 
[*]     plaintift  in  the  action"  {Code  Civ.  Pro.  §  1538),  if  as 
plaintiff  a  person  having  the  present  estate  brings 
such  an  action  against  those  having  only  a  vested  estate 
in  remainder  and  prosecutes  it  to  judgment,  it  is  within 
the  jurisdiction  of  the  court,  the  judgment  and  its  execu- 
tion cannot  be   questioned  collaterally,   and  it  will  be 
deemed  conclusive  upon  the  parties  (Cromwell  v,  Hull, 
97  -.V.  Y.  209 ;    Eeed  t\  Eeed,  107  Id.  545 ;    affirming  11 
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N,  Y,  St  Rep,  524).     And  such   is  the   applicable   effect 
declared  by  statute  upon  the  confirmation  of  the  sale  bj 

final  judgment  {Code  Civ.  Pro.  §§  1557,  1577). 
[*]  In  view   of  this   situation,   the   question   arises 

whether  the  county  court  had  power  to  make  the 
order  appealed  from.  For  if  that  court  possessed  such 
power  the  order  must  be  affirmed,  as  this  court  will  not 
review  the  exercise  by  the  county  court  of  its  discretion 
(Reilley  v,  D.  &  H.  C.  Co.,  102  N.  Z  383). 

One  reason  urged  in  support  of  the  motion,  and  of  the 
power  of  the  court  to  grant  it,  is  in  the  fact  the  moving 
parties  were  infants  when  the  sale  of  the  property  was 
directed  by  the  judgment  and  made.  It  appears  that 
Thomas  E.  Prior  was  then  fifteen  and  Laura  A.  Prior  eight 
years  of  age.     They  had  the  vested  estate  in  remainder, 

limited  only  upon  the  life  estate  of  the  defendant 
['J     HaU.     The  apparent  purpose  of  the  statutory  rnle, 

and  of  the  judicial  effect  given  to  it,  applicable  to 
such  cases,  was  to  give  unqualified  support  to  the  final 
judgment  of  confirmation  (WoodhuU  v.  Little, '102  N,  Y. 
165 ;  Jordan  v.  Van  Epps,  85  Id,  427).  And  if  the  parties 
had  been  sui  juris  there  woxdd  seem  to  be  no  support  for 
the  motion. 

The  sale  was  by  the  interlocutory  judgment  directed, 
and  pursuant  to  it  had,  nearly  six  years  before  this  motion 
was  made,  and  four  years  had  elapsed  before  any  ques- 
tion, so  far  as  appears,  was  raised  in  behalf  of  those  infant 
parties  with  a  view  to  relief,  when  the  motion  to  set  aside 
the  sale  was  made  and  denied.     As  a  general  rule,  in  the 

absence  of  statutory  inhibition  courts  have  control 
["]     over  their  own  proceedings,  and  may  deal  with  them 

as  justice  requires  {In  re  City  of  Buffalo,  78  N.  Y.  362- 
870;  Dietz  v.  Parish,  43  iV^.  Y  Super.  [11  J.  (f:  S.]  87),  and 
will  usually  exercise  such  power  for  the  protection  of  the 
interests  of  the  innocent,  and  of  those  who  have  acted  in 
good  faith  in  the  matter  {In  re  Price,  67  N.  Y  231).  The 
statute  has  prescribed  certain  times  within  which  motions 
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may  be  made  for  relief,  on  the  ground  of  irregularity 
["]  or  of  errors  in  fact  (Code,  §§  1232, 1290, 1291.)  But  thia 
motion  does  not  seem  to  come  within  the  provisions 
of  these  sections.  This  was  neither  a  case  of  irregularity^ 
strictly  as  such,  nor  of  error  in  fact.  When  the  action 
in  its  progress  reached  the  point  where  it  appeared  that 
partition  could  not  be  had  without  great  prejudice  to  the 
owners,  it  was  the  duty  of  the  court  to  have  dismissed 
the  complaint,  because  the  statute  so  provided  and 
declared  that  no  sale  could  be  made.  The  action  never- 
theless proceeded  to  judgment  directing  the  prohibited 
sale.  This  excessive  exercise  of  judicial  power  was  error 
which,  if  not  waived,  rendered  the  interlocutory  judgment 
voidable,  but  may  not  necessarily  have  been  available  on 
review,  because  no  exception  was  taken  on  the  coming  in 
of  the  referee's  report,  and  no  objection  was  made  to  such 
judgment  or  to  the  sale  or  its  confirmation. 

The  question,  therefore,  is,  whether  the  final  judgment 
was  conclusive  upon  these  minors  as  against  the  purchaser. 
The  rights  •of  those  infants  were  in  the  care  of  guardians, 
who  failed  to  do  what  it  is  said,  the  interests  of  their  wards 
required  of  them.  Is  the  court  in  which  the  proceedings 
were  had,  powerless,  without  the  aid  of  fraud  for  its  sup- 
port, to  grant  them  relief?  They  were  in  some  sense  the 
wards  of  the  court,  and  it  was  by  the  court  that  their 
interests  were  placed  in  the  care  of  guardians  ad  literru 
The  court  has  determined  that  their  rights  were  not  fairly 
taken  care  of  by  the  means  which  it  provided  for  that 
purpose,  and,  therefore,  sought,  so  far  as  it  could,  to  restore 
to  them  that  of  which  they  were  deprived  by  its  proceed- 
ings, conducted  in  violation  of  the  statute  to  their  preju- 
dice. 
[^**]  In  Reed   v.   Reed,  the   question  arose   upon   a 

motion  between  the  purchaser  at  the  sale  and  the 
parties  to  the  partition  action,  for  whose  benefit  the  sale 
was  made.  And  the  court  held  that  inasmuch  as  it  had 
jurisdiction  of  the  subject-matter  and  parties,  the  final 
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confirmation  was  conclusive  upon  such  parties.  In  view 
of  the  doctrine  of  that  case,  the  situation  after  final  judg- 
ment was  no  different  in  effect  than  it  would  hare  been  in 
a  case  where  the  proceedings  resulting  in  a  sale  and  con- 
firmation were  in  no  respect  contrary  to  the  provisions  of 
the  statute.  It  was  there  said  on  the  review  in  the 
supreme  court  (13  N,  T.  Civ.  Fro.  109),  that  the  fact  that 
some  of  the  parties  were  infants,  did  not,  as  against  them, 
qualify  the  conclusive  effect  declared  by  the  statute  of 
the  final  judgment,  but  that  if,  there  was  any  occasion  for 
it,  the  remedy  in  their  behalf  for  any  injury  suffered  was 
against  the  guardians  and  the  sureties  upon  their  bonds. 
In  the  present  case,  the  infant  parties  seek  relief  against 
the  judgment  and  its  effect.  And  the  court  determined 
that  the  purchaser  at  the  sale,  made  pursuant  to  the 
judgment,  has  not  a  standing  in  relation  to  the  sale,  which 
denies  to  the  moving  parties  the  means  of  relief  as 
against  her,  and  that  reasons   exist  why  it  should  be 

granted. 
["]  Whatever  our  views  may  have  been,  if  the  ques- 

tion were  res  nova,  we  think  the  case  comes  within  the 
doctrine  before  referred  to,  declared  in  Eeed  v.  Eeed. 
There  the  purchaser  was  required  to  complete  his  pur- 
chases, because  the  judgment  confirming  the  sale  was  con- 
clusive against  all  the  parties  to  it,  although  some  of  them 
were  infants.  The  principle  applied  there  seems  applic- 
able to  the  question  here. 

Upon  the  authority  of  that  case  the  order  must  be 
reversed,  on  the  sole  ground  that  the  county  court  had 
no  power  to  make  it. 

Barker,  P.  J.,  Hatght  and  Dwight,  JJ,,  concurred. 
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WHITKEY  r.  SAXE. 
City  Coubt  of  New  Tork»  Special  Term,  December,  1888. 

§  3251,  subd.  4. 

Costs— w7iat,  taxable  on  appeal,  from  order  denying  mMion/or  71  ew  trial 

on  newlyMiisoovered  evidence. 

Where  a  motion  for  a  new  trial  upon  newlj-disoovered  evidence  was 
made  upon  the  minntes  after  a  case  made,  and  denied,  the  sue- 
oefiafnl  parij»  upon  the  affirmance  of  the  order  on  appeal,  is 
entitled,  not  to  motion  costs,  bnt  to  full  costs,  as  provided  in 
Oode  Civil  Procedure,  section  3251,  subdivision  4 

(Decided  December  6,  1888.) 

Motion  by  defendant  for  a  readjustment  of  costs. 

The  plaintiff,  having  been  defeated  upon  the  the  trial 
of  this  action,  moved  at  special  for  a  new  trial,  upon  the 
ground  that  there  was  newly-discovered  evidence  in  his 
favor.  This  motion  was  made  after  the  making  and  settle- 
ment of  a  case,  and  upon  the  minutes.  The  motion  was 
denied,  and  the  plaintiff  appealed  to  the  general  term  of 
the  city  court  from  the  order  denying  the  motion,  and 
it  was  there  affirmed. 

The  defendant  presented  to  the  clerk  a  bill  of  costs 
amounting  to  $15.85,  being  $10  costs,  and  $5.85  disburse- 
ments. Thereafter  he  presented  an  amended  bill  of  costs 
to  the  clerk,  which  he  refused  to  tax.  The  defendant 
thereupon  made  this  motion  upon  an  affidavit,  in  which  he 
stated  that  the  bill  of  costs  taxed,  was  served  and  taxed 
by  mistake,  although,  according  to  subdivision  4,  of  sec- 
tion 3251  of  the  Code  of  Civil  Procedure,  the  defendant 
was  and  is  entitled  to  $70  costs  on  said  appeal,  exclusive 


CIVIIi  PROCEDUBE  REPORTS.  451 

Try  V.  Wilde. 


i 


of  disbursements,  which  fact  was  discovered  since  said 
Adjustment,  and  that  no  judgment  had  been  entered  or 
other  proceedings  taken  since  said  adjustment 

EKas  G.  Levy,  for  defendant  and  motion. 

Joseph  Stetvart,  for  plaintiff,  opposed. 

Nehbbas,  J. — Upon  examination  of  the  record  on 
appeal,  and  the  opinion  of  the  general  term,  it  appears 
that  the  motion  for  a  new  trial  upon  newly-discovered 
evidence  was  made  upon  the  minutes  of  the  trial  after 
a  case  made.  The  successful  party  is,  therefore,  entitled 
to  a  full  bill  of  costs,  not  as  upon  a  motion,  but,  in 
accordance  with  section  3251  of  the  Code,  as  for  a  new 
iiiaL 


URY  V.  WILDE. 

Superior  Court  op  the  Crrr  of  New  York,  Special 

Term,  December,  1888. 

§§  3228,  3229,  3234. 

Costs — rig?ii  io^-^chen  both  parties  cannot  recover, 

'Where  the  plaintiff  in  an  action,  speoifled  in  Bection  8228  of  the  Code 
of  Ciyil  Procedure,  fails  to  establish  his  cause  of  action  and  the 
defendant  also  fails  to  establish  a  oounter-olaim  set  up  in  his 
answer,  the  plaintiff  is  not  entitled  to  costs,  bnfc  the  defendant  is. 

The  only  case  in  which  both  parties  to  an  action  are  entitled  to  costs 
therein,  is  one  specified  in  section  3234  of  fhe  Code  of  Civil  Pro- 
cedure, where  a  complaint  sets  forth  two  or  more  causes  of  action, 
upon  some  of  which  the  defendant  is  saccessfol,  and  upon  others 
of  which  the  plaintiff  succeeds. 
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Kali  V.  lignet  (12  Haw.  Pr.  685 ;  •fCd.  S  Abb.  Pr.  190),  distin' 

goisked  and  not  followed. 
(Decided  December  b,  1888.) 

Motion  by  plaintiff  for  a  new  taxation  of  costs. 

This  action  was  brought  to  recover  $480  upon  con*- 
tract  The  defendant  set  up  in  his  answer  a  counter-claim 
for  $200.  The  case  was  tried  before  the  court  and  a  jurj^ 
and  resulted  in  a  verdict  in  favor  of  the  defendant  for  one 
dollar.  Both  plaintiff  and  defendant  presented  bills  of 
costs  to  the  clerk  for  adjustment,  and  he  refused  to  tax 
the  plaintiff's  bill,  but  allowed  the  defendant's  bill  of 
costs.     The  plaintiff  thereupon  made  this  motion. 

John  Frankenheimer,  for  plaintiff  and  motion. 

Foster^  Hoialing  &  Blanks  for  defendant,  opposed. 

Truax,  J. — The  right  of  a  party  to  an  action  to  cost» 
in  that  action  depends  upon  the  Code  of  Civil  Procedure. 
The  plaintiff  is  entitled  to  costs  in  certain  actions  "  upon 
the  rendering  of  a  final  judgment  in  his  favor  "  (§  3228). 
The  final  judgment  in  this  action  not  having  been  rendered 
in  his  favor,  the  plaintiff  is  not  entitled  to  costs.  Section 
3229  provides  that  the  defendant  is  entitled  to  costs- 
**  upon  the  rendering  of  final  judgment  in  an  action  speci- 
fied in  the  last  section,  unless  the  plaintiff  is  entitled  to 
costs,  as  herein  prescribed."  It  has  been  shown  that 
under  section  3228,  the  plaintiff  is  not  entitled  to  costs; 
It,  therefore,  follows  that  the  defendant  is  entitled  to  costs. 
This  view  of  the  law  is  sustained  by  section  3234  of  the 
Code  of  Civil  Procedure,  which  provides  that  in  an  action 
specified  in  section  3228,  wherein  the  complaint  sets  forth 
separately  two  or  more  causes  of  action  upon  which  issuer 
of  fact  are  joined,  if  the  plaintiff  recovers  upon  one  or  more 
of  the  issues,  and  the  defendant  upon  the  other  or  others,. 
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«ach  paiH)j  is  entitled  to  costs  against  the  adverse  partj» 
unless  it  is  certified  that  the  substantial  cause  of  action 
^as  the  same  upon  each  issue,  in  which  case  the  plaintiff 
only  is  entitled  to  costs.  There  is  no  other  section  of  the 
Oode  that  gives  both  the  plaintiff  and  the  defendant  costs 
in  the  seme  action. 

The  case  of  Kalt  v.  Lignet  (12  Hoio,  Pr.  535  ;  aff  d,  3 
^bb.  Pr.  ISO),  is  cited  as  authority  for  the  proposition 
that  where  the  plaintiff  sues  to  recover  $1,000,  and  the 
<lefendant  denies  the  plaintiff's  right  to  recover,  and  sets 
up  a  counter-claim  for  $200,  and  the  judgment  is  for  the 
defendant  in  an  amount  less  than  the  counter- claim,  each 
party  is  entitled  to  costs  as  against  the  other.  That  case 
was  decided  in  1856,  when  the  Code  said  that  '^  the  pre- 
vailing party  "  was  entitled  to  costs.  It  was  decided  upon 
the  theory  that  in  a  case  of  the  kind  mentioned  above 
each  party  was  the  prevailing  party — the  plaintiff  had 
prevailed  in  cutting  down  defendant's  counter-claim, 
while  the  defendant  had  prevailed  by  defeating  the  plaint- 
iff's cause  of  action.  The  case  of  Kalt  r.  Lignet  {supra)^ 
was  cited  by  the  general  term  of  this  court  in  1  Sioeeny, 
363,  upon  another  point.  It  was  disapproved  in  Lands- 
Ijerger  v.  Magnetic  Tel.  Co.  (8  Abb.  Pr.,  35),  and  is  not,  I 
think,  an  authority  under  the  present  Code  (see  Thayer 
V.  Hollond,  68  How.  Pr.  179  ;  Whitelegge  v.  De  Witt,  12 
J)aly,  319). 

The  taxation  of  the  clerk  is  sustained,  with  $10  costs. 


INDEX. 


ABATEMENT  AND  EEVIVAL— Where  party  improperly 
made  defendiant  dies,  plaintiff  may  proceed  against  such  of 
the  parties  as  are  properly  defendants 171 

AGCOIJHT — ^Party  may  be  required  to  serve,  where  it  contains 
items  including  an  account  stated,  if  it  contains  items,  but  not 
otherwise 134: 

When  evidence  not  excluded  for  failure  to  serve  because 

bill  of  particulars  containing  items  has  been  required  and 
served 24 

See  BhiL  of  PABnctriiABs;  Evidence. 

ACGOXTKTING — See  Exscctob  and  ADMonsTBATOB. 

ACTION — Distinction  between  legal  and  equitable,  abolish- 
ed   151.  250 

ACTION  FOB  CHATTEIr-See  Replevin. 

ADJOTIENED  SPECIAL  TEEM— Bee  Mandamus;  Motion. 

ADMISSION  OF  SEEVICE— Effect  of. 22 

ALIMONY-— Not  granted  in  action  by  wife  to  annul  marriage.  308 

ALLOWANCE— See  Costs. 

AMENDMENT — ^Notice  attached  to  summons  stating  amount 
judgment  will  be  taken  for  in  case  of  default,  when  and  how 
amended 320 

When  clerical  error  disregarded 347 

See  FiiEADiNo;  Summons. 

ANIMALS — Instance  of  case  in  which  vioiousness  of  dog  did 
not  sufficiently  appear  to  sustain  recovery  of  damages  for 
being  bitten  by  him 146 

ANSWER— See  PiiEadinq. 

APPEAL— Defined 115 

"  When  court  of  appeals  has  no  jurisdiction  in  action  in 
nature  of  quo  wftrranto. 400 

[455; 


456  INDEX. 

Jiirisdiotion  of  ooiml^  court,  of  appeala  from  justioe's  court. 


only  such  as  provided  bj  statute 481 

—  Cannot  be  taken  bj  foreign  executor  of  deceased  party  un- 
less substituted  as  a  party 68 

—  Within  what  time  appeal  to  court  of  appeals,  from  judg- 


ment may  be  taken 49 

—  When  objection  that  notice  of  appeal  was  served  too  late, 

not  waived 49 

What  service  of  notice  of  entry  of  judgment  sufficient  to 


limit  time  to  appeal 22 

—  When  deposit  of  check  required  by  judgment  to  be  made 
and  delivered  to  plaintiff,  does  not  stay  proceedings 42 

—  When  granting  of  stay  discretionary 42 

—  Stay  pending,  from  order  vacating  attachment,  by  whom 


not  granted 321 

—  Order  that  pleading  be  made  more  definite  and  certain, 
when  appealable 198 

—  When  referee's  findings  cannot  be  disturbed  on 354 

—  Fact  that  judgment  received  in  evidence  has  been  reversed 


cannot  be  taken  advantage  of  on  appeal  the  remedy;  is  by 
motion  for  new  trial 854 

—  Appeal  from  judgment  does  not  suspend  its  operation  as 

an  estoppel 354 

—  Review  of  evidence  on  appeal  not  had  unless  it  appears 


that  case  contains  all  material  evidence 160,  162 

When  new  trial  properly  granted  on  ground  that  verdict 


is  contrary  to  evidence 69 

—  When  finding  of  referee  conclusive  upon. 119 

—  What  questions  reviewed  on  appeal  from  referee's  report, 
and  from  order  confirming  it 119 

—  When  order  refusing  to  strike  out  irrelevant  and  redundant 


matter  from  pleading  not  reversed 72 

—  Court  of  appeals  will  not  review  discretionary  order  per- 
mitting amendment  of  pleading 62 

— 'What reviewed  on  appeal  from  re-taxation  of  costs 126 

When  judgment  reversed  because  verdict  rendered  on  false 


ground , 131 

—  What  inquired  into  by  court  of  appeals,  on  appeal  from      « 

judgment  entered  on  referee's  report 354 

Supreme  court  will  not  review  exercise  of  discretion  by 


county  court 436 

When  appeal  to  county  court  from  justice's  court  cannot 


be  dismissed  but  judgment  should  be  either  affirmed  or  re- 
versed    431 

—  When  judgment  of  reversal  ordered  upon  stipulation  on 
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appeal  from  justice's  court  notwithstanding  irregnlaritj  in 
entitling  stipulation 431 

—  See  Atiaghkent  ;  Cosxa 

JlPPEABAVCE — When  service  of  notice  of  motion  by  defend- 
ant is  not  an  appearance 265 

ASBITBATIOH— When  award  presumed  to  be  foil  execution 

of  submission 90 

When  operates  as  bar  to  action 30 

When  filing  of  award  necessaiy 30 

Bevocation,  how  effected 30 

—  Bight  to  grant  costs 30 

Application  of  Code  of  CItII  Procedure  to  common  law ...  30 

JLBBE8T — Since  amendment  of  Code  of  Civil  Procedure,  {  549, 

in  1886,  depends,  in  all  cases  specified  in  said  section,  upon 
nature  of  action 417 

When  order  of,  vacated  because  only  part  of  action  war- 
rants  137 

Court  cannot  increase  amount  of  bail  in  civil  actions  after 

defendant  has  been  released  thereon 6 

Defendant  can  be  arrested  in  civil  actions  but  once 6 

Defendant  arrested  in  civil  action  and  released  on  bail  is 

oonstructively  under  arrest 6 

See  Execution  against  thb  Pebson. 

ASSIONMENT— When  all  titie  to  claim  of  assignor  transferred 
to  assignee  for  benefit  of  creditors 96 

ATTACHMEKT—When  affidavits  may  be  read  in  opposition 

to  motion  to  vacate 176 

Objection  to  use  of  papers  in  opposition  to  motion  to 

vacate,  when  waived 176 

Affidavit  to  procure  need  not  state  that  there  has  been  no 
prior  application 176 

When  vacation  of  order  setting  aside,  presumed  to  be  on 

ground  that  it  was  against  the  law  and  not  on  the  fsicta 176 

^—  When  and  how  far  restoring  attachment  restores  lien 176 

Effect  of  order  that  lien  of  attachment  be  restored. 176 

Power  of  court  to  order  party  having  property  to  expose  it 

to  levy 222 

Instance  of,  properly  granted 176 

Remedy  of  sheriff  holding  attachment  against  persan  hav- 
ing property  of  debtor  in  his  possession  and  chaimingto  own 
it 221 

When  affidavit  sufficientiy  shows  indebtedness 811 

Iden  of,  cannot  be  restored  pending  appeal,  by  judge  other 

than  the  one  who  vacated  it 821 

ATTOENEY— Courts  take  judicial  notice  of  signature  of 126 


468  INDEX. 

How  may  subscribe  name 126 

—  Maj  purchase  real  prepertj  vrith.  intent  to  bring  suit  to 

recover  it B 

When  purchase  of  claim  by  is  not  obampertous 424 

«—  See  Attobnet's  Lien;  Evidenoe. 

ATTOBNET  AHB  OLIEST— See  ATroKiOY;  Attoknby'b  Lien; 

Ettdence. 
ATTOBNETS   LIEH— Effect  of  settlement  between  parties 

upon 104 

■        See  Attobnet. 

BAIL — ^See  Akrbst. 

BAB — See  AsxaxRATiojii;  Estoppel;  Fobkeb  Adjobigation. 

BILLS,  NOTES,  ETC.— See  Eydoenob;  Pleading. 

BILL  OF  PABTICTTLABS— Office  of. 182 

"When  ordered,  in  action  for  slander  of  title  to  personal 

property 182 

When  appropriate  remedy 193 

Must  be  verified  if  pleadings  are,  but  not  otherwise 24 

See  AooouNT. 

BOND — See  ExEouTOB  and  Adionihtratob. 

CASE — See  Affeal. 

CHAHPEBTT— Purchase  of  real   estate   by   attorney    with 

intent  to  bring  suit  to  recover  it  does  not  violate  law  against.       8 
"When  purchase  of  claim  by  attorney  does  not  violate  law 

against , 424 

See  Attobnet. 

CITT  COUBT  OF  NEW  TOBE— Effect  of  copy  summons 

served  requiring  answer  in  twenty  instead  of  six  days 330 

See  Appeaij;  Execution. 

COMPLAnfT—See  Pleadino. 

CODE  OF  CIVIL  PBOCEDTJBE— Section  1273  not  impliedly 

repealed  by  Laws  of  1884,  chapter  881 187 

See  Statute;  Nuisance.  • 

COITFESSION  OP  JUDGMEITT— See  Judgment. 
CONTEMPT — When  failure  to  obey  interlocutory  judgment  is; 

excuse  and  punishment  for 42 

Party  failing  to  obey  order  requiring  production  of  books 

of  corporation  must  show  facts  excusing  default 393 

Where  question  of  fact  on  notion  to  punish  for  contempt 

is  referred,  common  law  proof  is  required,  and  deposition  of 

party  on  examination  before  trial  is  not  evidence  in  his  favor.  393 

—  When  counsel  fee  not  properly  included  in  fine 393 

—  When  giving  undertaking  with  worthless  sureties  to  pro- 
cure an  order  of  arrest  is  a  contempt 224 

—  Punishment  for 224 


1 

( 
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CONSOUDATIOK  OF  ACTIOH— Power  of  court  of  common 
pleas  to  remove  action  from  district  court  and  consolidate  it 
with  former  ac^jbion  originally  broaght  in  district  court  and 

removed  under  the  statute 434 

OOBTEBSIOB' — In  an  action  to  recover  moneys  received  by 
the  defendant  wrongfully,  and  wrongfully  converted  to  his 
own  use.  plaintiff  must  prove  that  defendant  received  them 

without  authority 52 

Instance  of  action  which  was  for 14 

^^  See  Abbbsi 

OOSPORATIOH — ^Who  may  maintain  action  against  officers  of, 

for  wrongB  done  to  it 29& 

^—  Kot  responsible  for  acts  of  promoters  or  other  persons  done 

before  its  incorporation 29S 

Neither  general  manager  nor  managing  agent  is  officer  of. .  25& 

Books  requirad  by  law  to  be  kept  presumed  to  be  in  exist- 
ence, and  party  claiming  that  they  do  not  exist  has  burden  of 

proving  that  fact 89^ 

Power  of  court  to  decree  dissolutiony  when  organized  for 

social  purposes 215 

What  must  appear  before  decree  of  dissoluiion  granted . . .  215 

Instance  of  case  in  which  dissolution  not  ordered 215 

See  Examination  of  Party  befobb  Tbial  ;  Jubisdichon  ; 

PiiEApiNa ;  Sebvice 
COSTS — ^When  should  be  imposed  as  condition  of  gtantiDg  new 

trial 69 

What  papers  considered  on  application  for  retaxadon 126 

Amount  and  taxation  of,  on  appeal  from  judgment  of  jus- 
tice's court 131 

Effect  of  offer  of  judgment  in  such  case  upon  right  to 131 

When  error  to  instruct  juiy  as  to  right  to 181 

Right  to,  after  discontinuance  of  action  in  justice's  court, 

how  affected  by  fact  that  question  of  title  to  land  did  not  come 

in  question o84 

When  trial  fee  not  allowed  on  discontinuance 389 

Trial  fee  taxable  for  inquest  taken  after  order  directing  new 

trial 338 

When  term  fees  not  allowed  because  case  not  ready  for 
hearing 338 

—  What  costs  taxable  where  new  trial  ordered 338 

When  interest  allowed  on  costs,  and  taxed  in  subsequent 

bilLof  costs 838 

When  parfy  entitled  to  double 838 

—  Clerk  must  allow  double,  when  certificate  that  party  is  en- 
titled to  is  presented;  remedy  for  improper  certificate  is  by 
motion  to  set  it  aside 333 
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When  party  to  prooeeding  in  anrrogate's  oonrt  ohaiged  per- 


BonaUy  therewith 270,  273.  276,  279,  282,  284 

Where  objections  to  trustee's  accounts  were  referred  and 
Bubstantiallj  all  overruled,  $70  costs  of  contest  should  be  al- 
lowed the  trustees 284 

Upon  accounting  of  trustees  in  surrogate's  court,  time  con- 


sumed before  surrogate  and  before  referee  should  be  included 

in  one  sum  in  bill  of  costs  under  Code  Civ.  Pro,  }  2562 284 

Where  there  is  wide  discrepancy  between  parties  as  tonum- 


.ber  of  days  spent  before  surrogate  which  is -unexplained,  no 
costs  therefor  should  be  allowed 284 

In  surrogate's  court  certificate  of  referee  as  to  time  con- 
sumed in  trial  will  be  taken  as  oonclusiye  upon  taxation  of 
costs 284 

Where  in  surrogate's  court  the  time  charged  for  as  spent  in 


preparing  for  trial  seemed  exoessiye,  and  the  proof  was  insuffi- 

oent,  held  that  it  must  be  disallowed 284 

Amount  of  referee's  fees  in  surrogate's  court 284 

Taxation  of  costs  in  surrogate's  court  in  New  York  county  290 

Betaxation,  when  ordered 290 

Award  of,  on  appeal  from  surrogate's  decree 293 

Power  of  arbitrators  to  award 30 

When  action  cannot  be  discontinued  without  payment  of . .     39 
What  taxable  on  appeal  from  order  denying  motion  for  new 

trial  on  newly  disooyered  eyidence 450 

—  Where  plaintiff  fails  to  establish  cause  of  action,  and  de- 


fendant is  defeated  on  counter-claim,  defendant  alone  is  enti- 
tled to  costs 451 

—  When  both  parties  to  an  action  not  entitled  to  costs 451 

—  Amount  of  recoverable,  in  action  to  recover  possession  of 
personal  property 168 

See  Appeal  ;  Abbttration. 

Disbursements,    What  amount  taxable  for  printing  case  on 

appeal 333 

When  referee  not  allowed 290 

Extra  aUowofice.    When  properly  granted 36 

Amount  of  in  action  to  foreclose  mortgage 171 


COIJNTEB-CLAIH — See  Pleadd^g. 

OOTIirTT  COITRT — Has  no  jurisdiction  of  action  to  recover 

real  property,  and  cannot  acquire  jurisdiction  by  consent. ...  168 
Cannot  try  issue  as  to  title  to  real  property,  and  judgment 

determining  thatissue  is  void 168 

SeeAPFEAii. 

dOlTBT — See  Juiohdiction  and  Names  of  Goubts. 
COXTBT  OP  APPEALS— See  Appeal. 
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COITKT  07  COMMOm  PLEAS — See  Consoi;idation  of  Actiomb. 
CEEDITOB'S  ACTIOH— See  Jxjdquxst  CBEDrroB. 

DEATH — Oanae  of  action  for  oatunng  is  traiisitory 8^ 

See  Pleabiko. 

DEFEVSE— See  "PuLjamto. 

DEPIHITIOHS— '•  GoodPaith " 27S 

•'  Appeal  •' 11& 

DEMUKREE — See  Px^bading. 

DISCOHTIJI U  AVCE— 'When  aoUon  cannot   be    discontinned 

withont  coBtB S9 

When  trial  fee  not  allowed  on 389 

WSTEICT  COITETS  IH  CITY  OF  HEW  TOEK-See  Con- 

SOLIDATIGK  OF  ACTIONS. 

SIVOECE — See  Aumont;  PufiADiMa;  Separation. 

EJEOTMEHT— See  County  Court. 

EQUITY — ^The  dlBtinction  between  legal  and  equitable  actions 

abolished 151,  250 

ESTOPPEL — See  Afpeal  ;  Arbitration  ;  Forher  Adjudication. 
EVIBEHCE— Jndgment-roll  is  competent  eyidence  as  to  mat- 
ters litgated  by  parties  to  action  in  another  action  in  which 

they  were  both  defendants 354 

If  judgment-roll  was  competent  evidence  when  received,  its 

reception  is  not  rendered  erroneous  by  its  subsequent  reversal  354 
When  objection  to  evidence  too  late,  and  therefore  un- 
availing   354 

What  communications  between  husband  and  wife  privileged  354 

Rule  as  to  presumption  as  to  commission  of  crime .... 393 

When  giving  of  promisory  note  is  presumptive  evidence 

that  payee  is  not  indebted  to  maker 119 

When  hearsay,  and,  therefore,  inadmissible 24 

Instance  of  letters  held  not  objectionable  as  immaterial. . . .  162 

Extent  of  attorney's  privilege  from  di^closiug  communica- 
tions made  by  client 204 

When,  of  account  not  excluded,  although  copy  not  served 

on  demand  because  bill  of  particulars  was  furnished 24 

EXAMIHATIOH  OF  PAETY  BEFOEE  TBI AL-Time  with- 
in which  may  be  had  after  service  of  order  for 198 

Power  of  special  term  to  modify  order  for 198 

Provisions  of  statute  must  be  strictl v  followed 198 

Examination  before  service  of  complaint  not  favored 198 

■         Corporate  defendant  may  be  required  to  produce  books . . .  393 

Party  fuling  to  produce  books  must  excuse  default 393 

See  Contempt. 

EXECUTIOH— May  issue  after  institution  of  supplementary 
proceedings 323 
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Action  cannot  be  maintained  for  false  rettun  of  Yoid  execn- 

tion 227 

Application  of  role  that  officer  receiving  process  and  treat- 
ing and  executing  it  as  valid,  cannot  allege  its  defective  char- 
acter in  action  for  false  return 227 

Execution  issued  out  of  New  York  city  court  since  Septem- 
ber 1,  1887,  must  allege  docketing  of  judgment  in  county 
clerk's  office,  and  is  void  unless  that  has  been  done 227 

See  Execution  aqainst  the  Pebson. 

XXECUTIOK  AQAIirST  THE  PEBSON— Since  amendment 
of  section  549,  Code  of  Civil  Procedure,  in  1886,  in  actions  there- 
under, may  issue  against  the  person,  although  no  order  of 
arrest  has  been  granted 417 

See  Abbest. 

EXEGUTOK  AND  ADMIITISTEATOK— Revocation  of  orig- 
inal letters  testamentary  avoids  ancOlary  letters 406 

Ancillary  letters  of  administration  may  be  issued  to  foreign 

administrator  without  notice  to  party  holding  ancillary  letters 
testamentary,  whose  original  letters  testamentary  have  been 
revoked. 406 

When  application  for  ancillary  letters  testamentary  granted  S90 

When  letters  of  administration  not  set  aside, until  proceed- 
ings for  probate  of  will  instituted 390 

When  questions  arising  on  application  for  ancillary  letters 

referred 890 

Non-resident  does  not  become  resident  by  granting  letters 

of  administration  to  him  within  this  State 88;  Contra  237 

When  accounting    ordered,  notwithstanding   no    one   is 

entitled  to  present  payment 64 

Objections  to  account  of,  may  be  stricken  out  for  failure  to 

proceed  promptly 270 

When  costs  of  accounting  charged  against  objector  to  exec- 
utor's account 279 

When  executor  charged  with  costs  of  accounting 270 

Action  by  one  of  two  administrators  upon  administrator's 

bond 871 

■  The  defenses  in  such  an  action  and  the  liability  and  remedy 
of  the  sureties,  stated 371 

Appeal  cannot  be  taken  by  foreign  administrator  of  deceased 

party 68 

See  Appeal  ;  PiiEadino. 

EOREGLOSTTKE  —  Prior  mortgagee  not  necessary  party  to 
action  for 171 

When  not  necessary  to  revive  and  continue  action. 171 

See  Costs  ;  Pabties  to  Action. 
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TOSHER  AD  JTJDIG  ATION—When  judgment  in  one  action  is 
conclusiye  in  another  action  involving  substantially  the  same 
questions  of  fact 3G 

When  reversal  of  judgment  in  favor  of  plaintiff  requires 

direction  of  non-suit  on  second  trial  of  same  case 56 

When  judgment  dismissing  complaint  not  a  bar  to  another 

action • ' , 62 

What  has  been  adjudicated  in  a  litigation  between  two 

parties  to  an  action,  although  both  were  defendants,  acts  as 
an  estoppel 854 

Effect  of  dismissal  of  complaint  and  of  verdict 384 

Effect  of,  as  evidence  and  estoppel 854 

Appeal  from  judgment  does  not  suspend  its  operation  as 

an  estopple , 854 

See  Abbixratioit  ;  Bab. 

GENERAL  BULES  OF  PRACTICE--Bule  25,  requiring  state- 
ment as  to  previous  application,  does  not  apply  to  application 
for  process 176 

OUABDIAH — When  general,  charged  with  expense  of  ac- 
counting  282 

When  not  allowed  commissions 282 

When  not  allowed  taxes,  etc.,  paid  by  him  on  real  prop- 
erty of  ward 282 

Duty  of  special  guardian  on  accounting  of  executor 270 

HABEAS  COBPTJS— Service  of,  how  made 19 

Effect  of  failure  to  make  proper  service 19 

HOLIDAY — Papers  and  process  may  properly  be  served  after 
twelve  o'clock  noon  on  Saturday  half-holday 879 

HUSBAHB  AND  WIFE— Legal  actions  not  maintainable  be- 
tween, but  equitable  actions  are 151 

When  husband  may  recover  in  equity  moneys  expended 

for  benefit  of  wife's  separate  estate 151 

What  amoimts  to  abandonment 313 

See  AiiiMONY  ;  Evidence  ;  Pabties  to  Action. 


INFANT— When  bound  by  judgment  equally  with  adult 436 

Remedy  where  guardian  ad  lUein  neglects  to  protect  interest  436 

See  GuABDiAN. 

INJUNCTION— When  not  granted  on  ground  that  nature  of 

action  authorizes 106 

When  complaint  treated  as  affidavit  on  application  for 106 

Facts  where  it  is  sought  on  matters  extrinsic  to  cause  of 

action,  how  proven 106 

When  reference  to  ascertain  damage  sustained  by,  not 

ordered # 420 

—  Sbe  Plsapino. 
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I9TEBE8T— Bee  Oosrs;  IivtbrfiiBadeb. 

IBTERPLEABEB — When  intereet  added  to  demand  npon 
ordering 316 

JOINDEB  OF  ACTIONS— See  PusADiNO. 

JXTDOMEITT— Entered  in  action  ex  delicto  without  application 
to  court  is  irregular,  but  not  void,  and  is  good  until  set  aside 
upon  motion 417 

Defendants  who  have  not  been  served  with  a  summons  in 

an  action  and  have  not  appeared  therein  have  absolute  right  to 
have  judgment  unqualifiedly  set  aside  as  to  them 265 

Motion  to  set  aside,  when  can  be  made  after  lapse  of  one 

year 486 

^ —  When  cannot  be  made  lien  upon  real  property  of  decedent 
or  direct  a  sale  thereof 185 

Is  not  a  contract  within  married  woman's  acts 187 

What  directed,  where  demurrer  to  counter-claim  seeking 

absolute  divorce  in  action  for  separation  was  overruled 234 

What  service  of  notice  of  entry  of,  sufficient 22 

Effect  of  admission  of  due  and  timely  service 22 

When  lien  of,  attaches  to  after-acquired  property;  nature 

and  priority  thereof 11 

When  cannot  be  entered  by  confession  on  day  of  defendant's 

death 248 

Wife  cannot  confess  on  debt  owing  by  her  husband 187 

Where  improperly  confessed,  motion  may  be  made  to  set 

aside 187 

See  Affbai«;  Contempt;  Evidenoe;  Fobmeb  Adjudicatiok; 

Offeb  of  Judgment. 

JTJBOMEHT  CREDITOR— By  commencing  action  to  discover 
property  secures  lien  on  all  of  debtor's  property  acquired  be- 
fore commencement  of  action 220 

The  fact  that  creditor  sues  in  behalf  of  himself  and  all 

others  who  may  come  in  and  contribute  to  expense  does  not 
prevent  judgment  in  his  favor  alone  against  the  defendant 220 

Such  allegation  unnecessary,  and  may  be  stricken  out  where 

other  creditors  have  not  come  in,  etc 220 

See  JUBISDIGTION. 

JITBISDIGTION— That  of  New  York  superior  court  in  equity 
co-equal  within  territorial  limits  with  that  of  supreme  court. ..    86 

Superior  court  has  jurisdiction  of  judgment  creditor's  action 

upon  judgment  recovered  in  another  court 86 

N.  Y.  superior  court  has  jurisdiction  of  action  to  seques- 
trate property  of  corporation 86 

Wben  court  of  this  State  has  not  of  foreign  corporation 88 

When  objection  to  want  of  jurisdiction  cannot  be  waived. .     88 
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Ckmrt  cannot  exercise  jurisdiction  not  given  it 88 

See  JcsncoB  of  thb  Pbace.  * 

JUSTICE  OF  THE  PEACE— Power  of  to  am^nd  pleading ...  164 

— -  When  mast  permit  amendment  of  pleading 164 

When  pleading  in  conrt  of»  mnst  be  verified 164 

Within  what  time  judgment  ahoold  be  entered  on  with- 
drawal of  action  in  court  of 431 

See  Apfbaii;  Costs. 

XACHES — See  Sscubitt  for  Costs. 

XAITDLORD  AND  TEHAHT— See  Sukmaby  PBO0BBDiKa& 

XEOACY— Payment  on  account  ot  before  expiration  of  year  from 
issuance  of  letters 45 

XIMITATIOH  TO  ACTIOH—When  claim  against  sheriff  for 
services  rendered  not  barred 268 

XAHDAinTS — When  motion  to  quash  not  proper 879 

When  objections  to,  should  be  raised    by  demurrer  or 

answer 379 

When  may  be  granted  at  an  adjourned  special  term 379 

X  ABRIAOE--See  AuKONY. 

XAEBIED  WOMAH—When  husband  necessary  party  to  ac- 
tion against 139, 146,  148 

See  Aumont;  Husband  and  Wifb. 

HOBTGAOE— See  Fobbcijosube;  Pabiibs  to  Action. 

MOTIOV — When  may  be  made  at  adjourned  special  term 379 

HEW  T&IAL — ^What  may  be  considered  on  motion  for  new 
trial  upon  exceptions  ordered  to  be  heard  in  first  instance  at 
general  term 56 

When  properly  granted  on  ground  that  verdict  is  contrary 

to  evidence 69 

When  granted  because  verdict  is  contrary  to  evidence,  costs 

should  be  imposed  as  condition  of  new  trial 69 

Properly  directed  where  verdict  was  rendered   on  false 

ground  and  in  disregard  of  law  and  evidence 131 

Motion  for  new  trial  after  confirmation  of  referee's  report  in 

special  proceedings,  when  properly  made  and  granted. 119 

See  Costs. 

HOHSXTIT— When  should  not  be  ordered 96 

HOTICE  OF  EITTET— What  sufficient,  of  judgment 22 

When  not  necessary  to  limit  time  to  appeal 49 

See  Afpeaii. 

VOTICE  OF  NO  PEESOHAL  CLAIM— When  contained  in 
complaint,  is  not  sufficient 39 

BTJISAVCE — Instance  of  case  in  which  there  was  a  misjoinder 

of  parties  and  of  causes  of  action  148 

■        Action  for  is  local 81 

Voii.  XV.— 30. 
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Where  oaose  of  action  for,  arises 81 

Bight  of  action  in  nature  of  common  Liw  writ  for  a  nuisance 

is  preserved  by  the  Code  of  Ciril  Prooednre,  and  the  judgment 
may  be  for  damages  or  for  the  remoyal  of  the  nnisance,  or  for 
both 81 

OFFEK  OF  JDBOMEHT— When  service  of  copy  of,  suffi- 
cient  12d 

How  subscribed  126 

What  proof  of  making  of«  sufficient 12& 

See  Costs;  cRtdomekt. 

FABTIES  TO  ACTION— When  husband  not  necessary  party 
to  action,  by  or  against  married  woman 189, 145,  148 

Effect  of  husband's  lunacy  upon  his  being  made  party  to 

action  brought  against  married  woman 145' 

Prior  mortgagee  not  necessaiy  party  to  action  for  foreclos- 
ure of  mortgage 171 

When  prior  mortgagee  improperly  made  party  stricken  out 

on  his  own  motion 171 

'See  NnsANCB. 

PAJEtTITION — Judgment  directing  sale  where  there  is  an  out- 
standing life  estate  is  not  void,  notwithstanding  there  are 
infant  parties 486 

Life  tenant  not  necessary  but  proper  party  to  action  by 

remaindermen  for  partition 486 

Final  judgment  confirming  sale  in  action  for  is  conclusive 

both  as  against  minors  and  adults  ;  the  remedy  of  the  former 
in  case  of  any  injury  being  against  their  guardian  and 
sureties 486 

The  purpose  of  the  statutory  rule  making  final  judgment 

in  partition  conclusive,  stated 486 

PABTNERSUIP — Judgment  in  action  to  dissolve  where  there 
cannot  be  final  accounting  because  of  uncollected  assets  and 
unpaid  debts 207 

See  Rbcktver. 

PLACE  OF  TBIAL— See  Death  ;  Tbiaiu 

PLEADING — ^No  inference  or  implication  arises  in  support  of, 
but  all  necessary  facts  must  be  alleged d4T 

When  denial  of  motion  to  strike  out  irrelevant  and  redun- 
dant matter  not  reversed  on  appeal 72 

Amendment,    When  properly  amended  by  setting  up  new 

ground  of  action 62 

^When  pleading  may  be  amended  on  trial.     Test  and  efiect 

of  amendment 56 

• Cause  of  action  cannot  be  changed  from  tort  to  contract  on 

trial 56 
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Amendment  of,  in  jostioe's  ooort 164 

—  Complaint,  When  complaint  snffioientlj  stfttes  oanse  of 
action  for  trover,  and  does  not  st^te  canse  of  action  for  re- 
plevin       14 

Instance  of,  to  recover  on  note  and  procnre  sale  of  stock 


deposited  as  secoritj  and  application  of  proceeds  in  payment 
of  judgment,  held  to  state  good  canse  of  action  and  not  unite 
legal  and  equitable  claims 250 

—  In  such  a  case,  the  complaint  need  not  state  value  of  stock.  250 

—  Legal  and  equitable  causes  of  action  may  be  united  in 
same  complaint 250 

—  What  allegation  of  incorporation  of  parties  sufficient 250 

When  states  several  oaoses  of  action 296 

Cause  of  action  existing  in  favor  of  plaintiff  as  individual 


cannot  be  united  as  one  existing  in  his  favor  as  stockholder  of 
a  corporation 296 

—  Cause  of  action  for  equitable  relief  against  corporation  can- 
not be  united  with  one  for  damages  against  individual  de- 
fendants   296 

—  Causes  of  action  on  contract  and  in  tort  cannot  be  united .  296 

—  Causes  of  action  arising  out  of  same  transaction  cannot  be 


united  unless  they  are  consistent  and  affect  all  the  parties 296 

—  Cause  of  action  for  specific  perfonnance  of  contract  may  be 
united  with  one  for  damages  for  its  breach 296 

—  When,  in  action  on  promissory  note  insufficient 882 

In  action  for  causing  death  must  allege  that  decedent  left 

widow  or  next  of  kin,  but  need  not  allege  damage 847 

When  issuance  of  letters  of  adminiBtrafion    sufficiently 


alleged 847 

When  complaint  will  not  sustain  right  to  injunction 106 

—  When  treated  as  affidavit  on  application  f<  r  injunction ....  106 

—  Instance  of  case  in  which  there  was  an  improper  joinder  of 
causes  of  action  and  parties,  to  recover  damages  for  injury 

to  real  property 148 

Answer,    Allegation  in  answer  that  defendant  is  a  married 


woman  is  sufficient  to  preserve  right  to  object  to  non- joinder 
of  her  husband 145 

—  Denial  on  information  and  belief  of  each  and  every  allega- 
tion not  specifically  admitted  or  denied  is  good 96 

—  Flea  of  tender  is  not  good  unless  payment  into  court  made 


and  notice  thereof  given 96 

What  admitted  by  plea  of  tender 96 

—  When  right  to  possession  of  real  property  put  in  issue  by 
pleadings 168 

—  Evidence  cannot  be  procured  by  motion  to  make  answer 
more  definite  and  certain .'.  198 


468  INDEX. 

When  answer  in  action  to  recover  a  chattel  sufficiently 

definite  and  certain 19S 

Chunter-daim.  When  demand  against  admicistrator  individ- 

nallj  cannot  be  set  np  in  action  bronght  bj  him  in  represen- 
tative capacity 371 

—  When  claim  on  contract  cannot  be  pleaded  as  counter-claim 
in  action  for  tort. 52 

When  counter-claim  for  absolute  divorce  maj  be  set  up  in 

action  for  separation 234 

When  answer  in  action  for  separation  setting  up  counter- 
claim for  absolute  divorce  states  sufficient  facts 234 

Demurrer,  When,  for  insufficiency  sustained 260 

Bight  to  demur  for  improper  joinder  of  actions  not  affected 

by  failure  to  separately  state  and  number  them 29^ 

One  instance  of  misjoinder  of  causes  of  action  sufficient  to 


sustain,  notwithstanding  complaint  contains  many  causes  of 

action 29& 

When  must  be  sustained  for  misjoinder  of  parties  defend- 
ant  296- 

Lies  to  complaint  in  action  by  corporation  for  failure  to 

state  whether  it  is  foreign  or  domestic 250 

Bee  Mandamus. 

Verificatiofi,    When  answer  must  be  verified  in  justice's 

court 164 

—  By  whom  made  on  behalf  of  corporation 259,  259  note- 

Cannot  be  made  by  managing  agent 250 

Cannot  be  made  by  former  officer 259  note 

Form  of 250 

When  by  attorney  sufficient 25^ 

See  Appeal  ;  Bill  of  pABnouiiAss  ;  Exaionaiion  of  Pabty 

Bbfobb  Trial. 
PBESXTHPTIOB'S— See  Evidbnoe. 

PKOCEEDIHOS  STTPPLEMEVTABT  TO  EXECVTIOH— 

See  Execution  ;  Supplementabt  Pboceedingb. 

OXrO  WABRAVTO— See  Appeal. 

BECEIVE& — ^When  appointed  to  marshal  assets  of  copartner- 
ship although  appointment  not  demanded  in  complaint 20T 

New  York  superior  court  may  appoint  in  sequestration 

action 8& 

— ^  See  Supplexemtaby  Pbogeedings. 

HEFEBEE — Certificate  of  may  be  used  on  taxation  of  costs 
instead  of  affidavit  in  surrogate's  court,  and  he  should  there- 
fore be  careful  to  make  it  accurate  and  truthful 290 

Fees  of  in  surrogate's  court  may  be  increased  by  stipula- 
tion of  all  parties  »ui  Juris , 290 
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What  disbursements  not  allowed  referee 290 

Powers  and  duty  of,  appointed  bj  surrogate. 27D 

When  case  may  be  recommitted  to  same  referee  for  farther 

hearing • 112* 

See  BeferbncIs. 

BEFESENCE— Compnlsorj,  may   be  ordered*  where  action 
involyes  examination  of  long  acooont,  and  does  not  require 

decision  of  difficult  questions  of  law. 40$ 

Mental  incapacity  of  party  does  not  affect  right  to 403^ 

See  Afpual  ;  Costs  ;  Bbfbbxb. 

BEPLEYIH — When  action  is  not  for,  but  for  trover 14 

When  verdict  in  action  of,  may  be  corrected  by  justice 1 

When  verdict  in  action  for,  sufficient 1 

See  GosTO ;  Pleading. 

BE8  ASJUCICATA— See  Fobmeb  AT>jni>iGATioN. 
BESIDEHOE — ^Non-resident  does   not  become    resident  by 
virtue  of  the  granting  of  letters  of  administration  to  him  within 

this  State 8^ 

Non-resident  becomes  resident  for  certain  purposes,  by  vir- 
tue of  granting  of  letters  testamentary  to  him  w  ithin  this  State. .  237 
8ATVBDAT  HALF-HOLIDAT-^See  Holiday. 
8ECTJBITT  FOB  COSTS— Non-resident,  suing  as  individual 

and  as  executor,  when  not  required  to  give 23T 

Cannot  be  required  under  section  8268  of  Code  Civ.  Pro., 

on  ground  that  one  of  two  or  more  plaintiffs  is  non-resident..  287 

Foreign  corporation  suing  in  city  court  of  New  York,  must 

give,  notwithstanding  it  has  an  office  within  the  city 289^ 

Bight  of  defendant  to  require  non-resident  plaintiff  to  give, 

is  not  absolute 245,  247  note  Contra  114,  241 

Motion  for,  denied,  because  plaintiff  has  property  here 245* 

Such  right  rendered  discretionary  with  court  by  ladhes.114, 24t 

Party  guilty  of  laches  must  excuse  same 24i 

Judgment  in  favor  of  plaintiff  will  defeat  motion  for 241 

When  may  first  be  demanded  on  appeal 114 

Notice  of  application  for  order  requiring,  when  necessary .  114 

SEP ABATION— What  abandonment  sufficient  to  sustain  ac- 
tion for 318 

SEftUESTBATIOK— See  Jitbisdigtiom  ;  Bbceiveb. 
SEB7ICE — Summons  cannot  be  served  on  domestic  corpora- 
tion by  delivering  it  to  assistant  tre^urer 202* 

Cannot  be  made  upon  officer  of  foreign  corporation  while 

in  this  State  attending  court  as  witness 429 

—  When  service  of  process  or  paper  may  be  made  by  deliver- 
ing copy 12^ 
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Order  for  serWoe  of  Bummous  bj  publioation,  when  prop- 
erly granted,  although  it  does  not  appear  that  the  defendant 
has  property  within  the  State 74 

Whep  affidavit  to  procure  order  for  aervioe  by  publication, 

sufficiently  shows  inability  to  serve  summons  within  the 
State 77,  79 

Of  habeas  corpus,  how  made 19 

Effect  of  failure  to  properly  serve  habeas  corpus 19 

See  Admission  of  Sebviob. 

SHESIPP — ^Duty  of,  to  obey  commitment,  notwithstanding  is- 
suance of  habeas  corpus  not  served  on  him 19 

See  Execution  ;  Ldcitatiom  to  Actios, 

flLABDEB — Husband  necessary  party  to  action  against  wife 
for 189 

SPECIAL  01TABDIAH-  See  Guabdian. 

STATUTE — ^Repeals  by  implication  not  favored ;  when  arise  . .  187 

Changing  common  law,  strictly  construed 139, 187 

—  In  construing,  it !»  not  to  be  presumed  that  any  innovation 
upon  the  common  law,  further  than  is  absolutely  necessary, 
has  been  made • 151 

Laws  of  1875,  chapter  497,  section  53,  relating  to  execution 

issued  out  of  New  York  marine  (now  city)  court,  was  repealed 
by  General  Bepealing  Act  of  1877 227 

8T  AT— See  Apfeai*. 

SUHHABT  PEOCEEDDraS— May  b«  adjourned  in  district 
court  in  the  city  of  New  York  by  derk,  in  absence  of  justice, 
either  before  or  after  answer 411 

In  New  York  district  court,  should  conform  in  all  respects 

to  actions  therein,  where  there  is  no  express  condition  of  law 
to  the  contrary 411 

Bent  not  due  at  time  of  dispossession,  may  be  recovered 

thereafter  in  action  for  use  and  occupation 840 

8UHM0HS — Amendment  of  notioe  stating  amount  judgment 
will  be  taken  for  in  case  of  de&ralt 3SM) 

Not  void  in  N.  Y.  city  court  because  requires  answer  in  20 

instead  of  six  days 330 

See  Amsndmi&nt;  Sebvige. 

SUPERIOE  COUET  OF  CTTI  OF  NEW  TOEK-See  JuBoa- 

DionoN. 
flUPFLEMEHTAEY  FEOGEEBIVOS— Effect  of  issuing  of 

execution  and  levying  thereunder  after  institution  of 323 

Statute  must  be  strictly  foUowed 324 

Are  not  a  substitute  for  execution 324 

Kemedy  by  execution  must  be  first  exhausted 824 

When  receiver  may  be  appointed 324 
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Title  of  reoeiver  to  real  property  of  debtor 824 

Power  of  court  to  direct  debtor  to  truufer  real  property  to 

receiver 824 

When  and  bow  debtor  required  to  transfer  seat  in  exchange 

to  receiTer 844 

See  ExBcunoN. 

SURBOOATE— Power  and  dnty  of,  in  imposing  costs 278 

When  answer  to  petition  for  payment  of  claim  against  de- 
cedent's estate  sufficient  to  onst  surrogate  of  jurisdiction. 211 

Payment  on  account  of  legacy,  when  ordered  before  expira- 
tion of  one  year  from  issuance  of  letters 45 

—  See  Costs. 

TEVDEE — Payment  into  court  is  necessary  to  perfect, 96 

When  notice  of  payment  requisite 96 

When  right  to  notice  not  waived 96 

What  admitted  by  and  what  defenses  waived  by 96 

See  Pleading. 

TBIAL — What  is  proper  place  of,  in  action  for  nuisance 81 

What  is  proper  place  of,  in  action  against  city  official 81 

Right  of  defendant  to  have  trial  in  particular  county  can- 
not be  defeated  by  joining  with  him  another  party  who  has 

not  such  right 81 

In  a  legid  action  parties  are  entitled  to  a  jury  trial  and  can- 
not be  deprived  thereof  unless  they  expressly  waive  it 151 

When  court  properly  refuses  to  submit  questions  not  raised 

by  issues  to  consideration  of  jury 56 

TBOySB— Instance  of  action  held  to  be  for 14 

TBTTSTEE—When  costs  not  charged  against 284 

Amount  of  commissions  allowed 284 

See  Costs. 

XmSEBTAKDrOS— Bee  Contempt. 

YEBDICT — ^When  insufficient  in  action  under  civil  damage  law 

and  properly  set  aside  because  thereof 69 

Form  and  sufficiency  of,  in  action  for  recovery  of  chattel. .       1 

Amendment  of 1 

Court  may  make,  conform  to  intent 1 

When  properly  set  aside  although  evidence  conflicting. ...     69 

VEBIFICATIOBf—See  Bill  of  Pabticxtlabs  ;    New  Tbial; 

Pleading. 
WAIYER— See  Appeal;  JuBisDicnoN. 

WILL — ^Bight  to  dispose  of  property  by,  sacred ;  and  burden  of 
proving  fraud  upon  those  alleging  it,  until  shifted  by  applica- 
tion of  well  settied  rules ■ 276 

When  contest  of  will  not  in  good  faith 273,  276 
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